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DEPARTMENT OF ENERGY
10 CFR Part 431

[Docket No. EERE-2010-BT-TP-0036]

RIN 1904—-AC38

Energy Conservation Program: Test
Procedure for Automatic Commercial
Ice Makers

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Final rule.

SUMMARY: On April 4, 2011, the U.S.
Department of Energy (DOE or the
Department) issued a notice of proposed
rulemaking (NOPR) to amend the test
procedure for automatic commercial ice
makers (ACIM). That NOPR serves as
the basis for today’s action. This final
rule amends the current test procedure
for automatic commercial ice makers.
The changes include updating the
incorporation by reference of industry
test procedures to the most current
published versions, expanding coverage
of the test procedure to all batch type
and continuous type ice makers with
capacities between 50 and 4,000 pounds
of ice per 24 hours, standardizing test
results based on ice hardness for
continuous type ice makers, clarifying
the test methods and reporting
requirements for automatic ice makers
designed to be connected to a remote
compressor rack, and discontinuing the
use of a clarified energy use equation.

DATES: The effective date of this rule is
February 10, 2012. The final rule
changes will be mandatory for
equipment testing starting January 7,
2013. Representations either in writing
or in any broadcast advertisement
respecting energy consumption of
automatic commercial ice makers must
also be made using the revised DOE test
procedure on January 7, 2013.

The incorporation by reference of
certain publications listed in this final
rule is approved by the Director of the
Office of the Federal Register as of
February 10, 2012.

ADDRESSES: The docket is available for
review at regulations.gov, including
Federal Register notices, public meeting
attendee lists and transcripts,
comments, and other supporting
documents/materials. All documents in
the docket are listed in the regulations.
gov index. However, not all documents
listed in the index may be publicly
available, such as information that is
exempt from public disclosure.

A link to the docket Web page can be
found at: http://www1.eere.energy.gov/
buildings/appliance standards/
commercial/automatic_ice making
equipment.html. This Web page will
contain a link to the docket for this
notice on the regulations.gov site. The
regulations.gov Web page will contain
simple instructions on how to access all
documents, including public comments,
in the docket. For further information
on how to review the docket, contact
Ms. Brenda Edwards at (202) 586—2945
or by email: Brenda.Edwards@ee.doe.
gov.

FOR FURTHER INFORMATION CONTACT: Mr.
Charles Llenza, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—2192. Email:
Charles.Llenza@ee.doe.gov.

Mr. Ari Altman, U.S. Department of
Energy, Office of the General Counsel,
GC-71, 1000 Independence Avenue
SW., Washington, DC 20585-0121.
Telephone: (202) 287—6307. Email: Ari.
Altman@hgq.doe.gov.

SUPPLEMENTARY INFORMATION: This final
rule incorporates by reference into Part
431 the following industry standards:

(1) Air Conditioning, Heating, and
Refrigeration Institute (AHRI) Standard
810-2007 with Addendum 1,
“Performance Rating of Automatic
Commercial Ice-Makers,”” March 2011;
and

(2) American National Standards
Institute (ANSI)/American Society of
Heating, Refrigerating and Air-
Conditioning Engineers (ASHRAE)
Standard 29-2009, “Method of Testing
Automatic Ice Makers,” (including
Errata Sheets 1 and 2, issued April 8,

2010 and April 12, 2011), approved
January 28, 2009.

Copies of AHRI standards can be
obtained from the Air-Conditioning,
Heating, and Refrigeration Institute,
2111 Wilson Blvd., Suite 500, Arlington,
VA 22201, (703) 524—8800, ahri@
ahrinet.org, or http://www.ahrinet.org.

Copies of ASHRAE standards can be
purchased from the American Society of
Heating, Refrigerating and Air-
Conditioning Engineers, Inc., 1791
Tullie Circle NE., Atlanta, GA 30329,
(404) 636—8400, ashrae@ashrae.org, or
http://www.ashrae.org.
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B. Review Under the Regulatory Flexibility
Act

C. Review Under the Paperwork Reduction
Act of 1995

D. Review Under the National
Environmental Policy Act of 1969

E. Review Under Executive Order 13132

F. Review Under Executive Order 12988

G. Review Under the Unfunded Mandates
Reform Act of 1995

H. Review Under the Treasury and General
Government Appropriations Act, 1999

I. Review Under Executive Order 12630

J. Review Under Treasury and General
Government Appropriations Act, 2001

K. Review Under Executive Order 13211

L. Review Under Section 32 of the Federal
Energy Administration Act of 1974

M. Congressional Notification

V. Approval of the Office of the Secretary

I. Authority and Background

A. Authority

Title III of the Energy Policy and
Conservation Act (42 U.S.C. 6291, et
seq.; “EPCA”) sets forth a variety of
provisions designed to improve energy
efficiency. (All references to EPCA refer
to the statute as amended through the
Energy Independence and Security Act
of 2007 (EISA 2007), Public Law 110—
140 (Dec. 19, 2007)). Part C of Title III,
which was subsequently redesignated as
Part A-1 in the U.S. Code for editorial
reasons (42 U.S.C. 6311-6317),
establishes an energy conservation
program for certain industrial
equipment. This includes automatic
commercial ice makers, the subject of
today’s rulemaking.

DOE'’s energy conservation program,
established under EPCA, consists
essentially of four parts: (1) Testing; (2)
labeling; (3) Federal energy conservation
standards; and (4) certification and
enforcement procedures. The testing
requirements consist of test procedures
that manufacturers of covered
equipment must use (1) as the basis for
certifying to DOE that their equipment
complies with the applicable energy
conservation standards adopted under
EPCA; and (2) for making
representations about the efficiency of
those pieces of equipment. Similarly,
DOE must use these test requirements to
determine whether the equipment
complies with relevant standards
promulgated under EPCA. (42 U.S.C.
6315(b), 6295(s), and 6316(a)) The
current test procedure for automatic
commercial ice makers appears under
title 10 of the Code of Federal
Regulations (CFR) part 431, subpart H.

EPCA prescribes that the test
procedure for automatic commercial ice
makers shall be the Air-Conditioning
and Refrigeration Institute (ARI)
Standard 810-2003, “Performance
Rating of Automatic Commercial Ice-

Makers.” (42 U.S.C. 6314(a)(7)(A)) EPCA
also provides that if ARI Standard 810-
2003 is revised, the Secretary of Energy
(Secretary) shall amend the DOE test
procedure as necessary to be consistent
with the amended ARI Standard unless
the Secretary determines, by rule, that to
do so would not meet the requirements
for test procedures set forth in EPCA.
(42 U.S.C. 6314(a)(7)(B)) Because ARI
Standard 810 has been updated from the
2003 version, DOE must amend the DOE
test procedure to reflect these updates,
unless doing so would not meet the
requirements for a test procedure, as set
forth in EPCA. (42 U.S.C.
6314(a)(7)(B)(1))

In addition, EPCA prescribes energy
conservation standards for automatic
commercial ice makers that produce
cube type ice with capacities between
50 and 2,500 pounds of ice per 24-hour
period. (42 U.S.C. 6313(d)(1)) EPCA also
requires the Secretary to review these
standards and determine, by January 1,
2015, whether amending the applicable
standards is technically feasible and
economically justified. (42 U.S.C.
6313(d)(3)) DOE is currently
undertaking a standards rulemaking
(Docket No. EERE-2010-BT-STD-
0037), concurrent with this test
procedure rulemaking, to determine if
amended standards are technically
feasible and economically justified for
automatic commercial ice makers
covered by the standards set in the
Energy Policy Act of 2005 (EPACT
2005). In the energy conservation
standards rulemaking, DOE is also
proposing, under 42 U.S.C. 6313(d)(2),
to adopt standards for other types of ice
makers that are not covered in 42 U.S.C.
6313(d)(1) and to expand the covered
capacity range to ice makers with
capacities up to 4,000 pounds of ice per
24 hours. In this final rule, DOE is
amending the test procedure for
automatic commercial ice makers to be
consistent with the expanded scope
being considered in the ACIM energy
conservation standards rulemaking.

In addition, EPCA requires DOE to
conduct an evaluation of each class of
covered equipment at least once every
7 years to determine whether, among
other things, to amend the test
procedure for such equipment. (42
U.S.C. 6314(a)(1)(A)) The review and
amendment of the test procedure for
automatic commercial ice makers in this
final rule notice fulfills DOE’s obligation
under EPCA to evaluate the test
procedure for automatic commercial ice
makers every 7 years. EPCA also
requires that if DOE determines that a
test procedure amendment is warranted,
it must publish proposed test
procedures and offer the public an

opportunity to present oral and written
comments on them. (42 U.S.C. 6314(b))

B. Background

EPCA, as amended by EPACT 2005,
prescribes that the test procedure for
automatic commercial ice makers shall
be the ARI Standard 810-2003,
“Performance Rating of Automatic
Commercial Ice-Makers.” (42 U.S.C.
6314(a)(7)(A)) Pursuant to EPCA, on
December 8, 2006, DOE published a
final rule (the 2006 en masse final rule)
that, among other things, adopted the
test procedure specified in ARI
Standard 810-2003, with a revised
method for calculating energy use. DOE
adopted a clarified energy use rate
equation to specify that the energy use
be calculated using the entire mass of
ice produced during the testing period,
normalized to 100 pounds of ice
produced. 71 FR 71340, 71350 (Dec. 8,
2006). The DOE test procedure also
incorporated by reference the ANSI/
ASHRAE Standard 29-1988 (Reaffirmed
2005) (ASHRAE Standard 29-1988 (RA
2005)), “Method of Testing Automatic
Ice Makers,” as the method of test.

Since the publication of the 2006 en
masse final rule, ARI merged with the
Gas Appliance Manufacturers
Association (GAMA) to form the Air-
Conditioning, Heating, and Refrigeration
Institute (AHRI) and updated its ice
maker test procedure to reflect changes
in the industry. The new test procedure,
AHRI Standard 810-2007, amends the
previous test procedure, ARI Standard
810-2003, to:

1. Expand the capacity range of
covered equipment to between 50 and
4,000 pounds of ice per 24 hours at
standard rating conditions;

2. Provide definitions and specific test
procedures for batch type and
continuous type ice makers; and

3. Provide a definition for ice
hardness factor, which is the fraction of
frozen ice in the ice product of
continuous type ice machines.

The industry test procedure being
considered in this rulemaking, AHRI
Standard 810-2007, references the
previous ANSI/ASHRAE Standard 29—
1988 (RA 2005). The current DOE test
procedure also references ANSI/
ASHRAE Standard 29-1988 (RA 2005).
However, ASHRAE updated its test
procedure in 2009 to ANSI/ASHRAE
Standard 29-2009 to include provisions
for measuring the performance of batch
type and continuous type ice makers.!

1 ASHRAE has also issued two errata sheets to
ANSI/ASHRAE Standard 29-2009, issued April 8,
2010 and April 12, 2010, respectively. These errata
serve only to clarify equations that are part of the
ice hardness calculation described in normative
annex A, Table A1; they do not change the content
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In March 2011, AHRI published an
addendum to AHRI Standard 810-2007,
AHRI Standard 810 with Addendum 1.
This addendum revised the definition of
‘“potable water use rate” and added new
definitions of “purge or dump water”
and “harvest water” that more
accurately describe the water
consumption of automatic commercial
ice makers. This change only affects
measurement of the potable water use of
automatic commercial ice makers.
Because the amended DOE test
procedure adopted in this final rule
does not require the measurement of
potable water, this change does not
impact the DOE test procedure for
automatic commercial ice makers.

EPCA requires that if DOE determines
that a test procedure amendment is
warranted, DOE must publish proposed
test procedures and offer the public an
opportunity to present oral and written
comments on them. (42 U.S.C. 6314(b))
In accordance with this requirement,
DOE published the proposed test
procedure amendments in the ACIM test
procedure NOPR, which was published
in the Federal Register on April 4, 2011.
76 FR 18428 (April 2011 NOPR). On
April 29, 2011, DOE held a public
meeting (April 2011 NOPR public
meeting) to discuss the amendments
proposed in the April 2011 NOPR and
provide an opportunity for interested
parties to comment. DOE also received
written comments from interested
parties regarding the proposed
amendments to the test procedure for
automatic commercial ice makers and
has considered both the oral comments
received at the public meeting and the
written comments, to the extent
possible, when finalizing this final rule.
These comments and DOE’s responses
are presented in section III, Discussion.

II. Summary of the Final Rule

This final rule amends the existing
test procedure for automatic commercial
ice makers. Specifically, DOE is
incorporating revisions to the DOE test
procedure that:

1. Update the industry test procedure
references to AHRI Standard 810-2007
with Addendum 1 and ANSI/ASHRAE
Standard 29-2009;

2. Expand the scope of the test
procedure to include equipment with
capacities from 50 to 4,000 pounds of
ice per 24 hours;

3. Provide test methods for
continuous type ice makers and
standardize the measurement of energy

or results of the test procedure. In this document,
all subsequent references to “ANSI/ASHRAE
Standard 29-2009" will refer to ANSI/ASHRAE
Standard 29-2009, including all errata presented in
Errata Sheets 1 and 2.

and water use for continuous type ice
makers with respect to ice hardness;

4. Clarify the test method and
reporting requirements for remote
condensing automatic commercial ice
makers designed for connection to
remote compressor racks; and

5. Discontinue the use of a clarified
energy use rate calculation and instead
calculate energy use per 100 pounds of
ice as specified in ANSI/ASHRAE
Standard 29-2009.

These amendments make changes to
the definitions set forth in 10 CFR
431.132 and to the current test
procedures in 10 CFR 431.134.

The amended test procedure
established in today’s final rule will
become effective 30 days after
publication in the Federal Register.
DOE believes the test procedure
amendments adopted in today’s final
rule will not alter the measured energy
consumption and condenser water
consumption of any covered equipment.
As such, for automatic commercial ice
makers for which energy conservation
standards were set in EPACT 2005, use
of the revised test procedure for
showing compliance with DOE’s energy
conservation standards will be required
starting 360 days after publication in the
Federal Register. For equipment not
covered by the standards set forth in
EPACT 2005, use of the amended test
procedure to show compliance with
energy conservation standards will be
required on the compliance date of any
energy conservation standards
established for that equipment.
Consistent with EPCA, representations
either in writing or in any broadcast
advertisement respecting energy
consumption of any automatic
commercial ice makers covered under
this test procedure final rule will be
required to be made based on the
amended test procedure starting 360
days after publication of this final rule
in the Federal Register. (42 U.S.C.
6314(d)(1)) For more specific
information on DOE’s conclusion that
the amended test procedure will not
affect the measured energy or water
consumption of covered equipment and
further discussion of compliance dates,
see the DATES section and section IIL.A.6
of this document.

III. Discussion

Section III.A discusses all the
revisions to the test procedure
incorporated in this final rule and
discusses the test procedure compliance
date. This section also presents the
comments received on these topics
during the April 2011 NOPR public
meeting and in the associated comment
period and DOE’s responses to them.

Responses to comments addressing
topics other than test procedure
revisions adopted in this final rule
appear in section III.B, which provides
responses to comments in the following
subject areas:

1. Test Method for Modulating Capacity
Automatic Commercial Ice Makers

2. Treatment of Tube Type Ice Machines

3. Quantification of Auxiliary Energy
Use

4. Measurement of Storage Bin
Effectiveness

5. Establishment of a Metric for Potable
Water Used in Making Ice

6. Standardization of Water Hardness
for Measurement of Potable Water
Used in Making Ice

7. Testing of Batch Type Ice Makers at
the Highest Purge Setting

8. Consideration of Space Conditioning
Loads

9. Burden Due to Cost of Testing

A. Amendments to the Test Procedure

Today’s final rule contains the
following amendments to the test
procedure in 10 CFR 431, subpart H.

1. Update References to Industry
Standards to Most Current Versions

The current DOE test procedure for
automatic commercial ice makers,
established in the 2006 en masse final
rule, adopts ARI Standard 810-2003 as
the test procedure used to measure the
energy consumption of a piece of
equipment to establish compliance with
energy conservation standards set in
EPACT 2005. 71 FR at 71350 (Dec. 8,
2006). The DOE test procedure also
references ANSI/ASHRAE Standard 29—
1988 (RA 2005).

Since publication of the 2006 en
masse final rule, AHRI and ASHRAE
have published revised standards,
namely AHRI Standard 810-2007 with
Addendum 1 and ANSI/ASHRAE
Standard 29-2009 (including Errata
Sheets 1 and 2). AHRI Standard 810—
2007 with Addendum 1 and ANSI/
ASHRAE Standard 29-2009 amend the
previous test procedures by expanding
the capacity range to 4,000 pounds per
day and providing for the testing of
continuous type ice makers. AHRI
Standard 810-2007 with Addendum 1
and ANSI/ASHRAE Standard 29-2009
are designed to be used together to test
automatic commercial ice makers. AHRI
Standard 810-2007 with Addendum 1
specifies the standard rating conditions
and provides relevant definitions of
equipment, scope, and calculated or
measured values. ANSI/ASHRAE
Standard 29 specifies how to conduct
the test procedure, including the
technical requirements and calculations.
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In the April 2011 NOPR, DOE
proposed to adopt AHRI Standard 810-
2007 and ANSI/ASHRAE Standard 29—
2009 as the DOE test procedure. 76 FR
at 18431 (April 4, 2011). AHRI Standard
810-2007 with Addendum 1 was not
published in time for DOE to include it
in the NOPR. At the April 2011 NOPR
public meeting and in subsequent
written comments, AHRI, Manitowoc
Ice (Manitowoc), Scotsman Industries
(Scotsman), Follett Corporation (Follett),
and the Northwest Energy Efficiency
Alliance (NEEA) supported this
proposal (AHRI, No. 0005 at p. 23;
Manitowoc, No. 0009 at p. 1; Scotsman,
No. 0010 at p. 1; Follett, No. 0008 at p.
1; NEEA, No. 0013 at p. 2) 2 Pacific Gas
& Electric, Southern California Edison,
San Diego Gas and Electric, and
Southern California Gas Company,
hereafter referred to as the California
Investor Owned Utilities (CA I0Us),
submitted a joint comment that also
supported adopting AHRI Standard
810-2007 and ASHRAE Standard 29—
2009. (CA IOUs, No. 0011 at pp. 1-2)
AHRI also recommended that DOE
adopt AHRI standard 810-2007 with
Addendum 1, pointing out that the
addendum was added in March 2011
and has new definitions for “dump and
purge water” and “harvest water.” AHRI
added that the addendum also clarifies
how potable water usage rate is
calculated. (AHRI, No. 0015 at p. 1) DOE
did not receive any dissenting
comments generally regarding reference
to the updated industry standards, nor
regarding AHRI Standard 810-2007
with Addendum 1.

DOE reviewed AHRI 810-2007 with
Addendum 1 and determined that this
revised version of the AHRI Standard
810—2007 test procedure meets the
EPCA requirements for a test procedure
in that it is reasonably designed to
produce test results that reflect the
energy use of covered equipment during
a representative cycle of use and is not
unduly burdensome to conduct. (42
U.S.C. 6314(a)(2))

DOE believes AHRI Standard 810—
2007 with Addendum 1 and ANSI/
ASHRAE Standard 29-2009 are the
most up-to-date and commonly used
test procedures for automatic
commercial ice makers in the industry
and are the most appropriate to cover all
equipment included in the scope of this

2In the following discussion, comments will be
presented along with a notation in the form “AHRI,
No. 0005 at p. 23,” which identifies a written
comment DOE received and included in the docket
of this rulemaking. DOE refers to comments based
on when the comment was submitted in the
rulemaking process. This particular notation refers
to a comment (1) By AHRI, (2) in document number
0005 of the docket (available at regulations.gov),
and (3) appearing on page 23.

rulemaking. Thus, in today’s final rule,
DOE is updating the DOE test procedure
for automatic commercial ice makers to
reference the most current versions of
the industry test procedures, AHRI
Standard 810-2007 with Addendum 1
and ANSI/ASHRAE Standard 29-2009.

2. Expand Capacity Range to Larger
Capacity Equipment

DOE'’s existing test procedure
references ARI Standard 810-2003,
which limits the testing provisions to a
capacity range of 50 to 2,500 pounds of
ice per 24 hours. In AHRI Standard 810—
2007, AHRI expanded the capacity
range to include automatic commercial
ice makers having a harvest capacity
between 50 and 4,000 pounds of ice per
24 hours at standard rating conditions
due to changes in the products offered
by manufacturers. Specifically, some
manufacturers offer larger capacity units
that exceed the capacity range of the
previous test procedure. AHRI’s
expansion of the capacity range does not
affect the way ice makers are tested; it
only provides for the same test
procedure to be applied to larger
capacity ice makers.

Consistent with referenced industry
test procedures, DOE proposed in the
April 2011 NOPR to expand the
capacity range of the DOE test
procedure to include automatic
commercial ice makers with harvest
rates between 50 and 4,000 pounds of
ice per 24 hours. 76 FR at 18431 (April
4, 2011). In response to this proposal,
Manitowoc, AHRI, Follett, Scotsman,
the CA IOUs, and NEEA commented
that 50 to 4,000 pounds per day was an
appropriate capacity range for this
equipment. (Manitowoc, No. 0009 at p.
1; AHRI, No. 0005; Follett, No. 0008 at
p- 1; Scotsman, No. 0010 at p. 1; CA
I0Us, No. 0011 at pp. 1-2; NEEA, No.
0013 at p. 1) Manitowoc further
commented that there are some
industrial applications of ice makers, at
airports or other venues with very high
ice consumption, but that larger
capacity industrial-scale equipment was
already inherently more efficient.
(Manitowoc, No. 0005 at p. 26) NEEA
commented that it is inclined to agree
that equipment with capacities greater
than 4,000 pounds of ice per day need
not be included in the scope of coverage
because, while these types of machines
can probably be rated using the test
procedure, environmental chamber
issues would impose a potentially
significant burden on manufacturers
who are not so equipped. NEEA also
agreed with Manitowoc that machines
of capacities greater than 4,000 pounds
per day are inherently at least a little
more energy efficient per pound of ice

produced than similar smaller
machines. (NEEA, No. 0013 at pp. 1-2)
AHRI added that ice makers producing
more than 4000 pounds of ice per 24
hours are usually used in industrial
applications that are outside the scope
of this rulemaking, as justified by the
EPACT 2005, which gives DOE the
authority to develop energy
conservation standards for automatic
commercial ice makers only. (AHRI, No.
0015 at p. 2)

DOE agrees with commenters that
4,000 pounds of ice produced per a 24
hour period is a reasonable maximum
capacity limit for automatic commercial
ice makers. Consequently, DOE is
establishing in this final rule the
applicable capacity range of the test
procedure for automatic commercial ice
makers as the same capacity range
established in AHRI 810-2007 with
Addendum 1, namely 50 to 4,000
pounds of ice per 24 hours.

3. Include Test Methods for Continuous
Type Ice Makers

In the April 2011 NOPR, DOE
proposed including test methods as
defined in AHRI Standard 810-2007
and ANSI/ASHRAE Standard 29-2009
for continuous type ice makers, as well
as an additional method to scale their
energy consumption and water
consumption with respect to the latent
heat capacity contained in the ice
compared to the latent heat capacity of
the same mass of completely frozen ice.
76 FR at 18432 (April 4, 2011). The
following sections discuss DOE’s
specific proposals, comments submitted
by interested parties on these proposals,
DOE’s responses, and the amendments
DOE is adopting in today’s final rule.

a. Definitions and Referenced Industry
Test Methods

AHRI Standard 810-2007 with
Addendum 1 and ANSI/ASHRAE
Standard 29-2009 have provisions that
allow for the testing of continuous type
ice makers. The previous versions of
these standards, ARI Standard 810-2003
and ANSI/ASHRAE Standard 29-1988
(RA 2005), as referenced in the current
DOE test procedure, do not include a
method for testing continuous type ice
makers. The revised ANSI/ASHRAE
Standard 29—-2009 adopts definitions for
a “continuous type ice maker” and a
“batch type ice maker.” A continuous
type ice maker is defined as an ice
maker that continually freezes and
harvests ice at the same time.
Continuous type ice makers primarily
produce flake and nugget ice. A batch
type ice maker is defined as an ice
maker that has alternate freezing and
harvesting periods, including machines
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that produce cube type ice, tube type
ice, and fragmented ice. AHRI Standard
810-2007 with Addendum 1 adopts the
same definition for a continuous type
ice maker, but refers to ice makers that
have alternate freezing and harvesting
periods as “cube type ice makers.” The
AHRI Standard 810-2007 definition
further clarifies that in this definition
the word “cube” does not refer to the
specific shape or size of ice produced.
Because of this, ANSI/ASHRAE
Standard 29-2009 includes the
statement that batch type ice makers are
also referred to as cube type ice makers.

In the April 2011 NOPR, DOE
proposed to refer to an ice maker with
alternate freezing and harvesting
periods as a “batch type ice maker,” so
that it is not confused with an ice maker
that produces only cube type ice. DOE
believes that referring to this type of ice
maker as a “cube type ice maker” could
be confusing, since not all batch type ice
makers produce ice that fits the “cube
type ice” definition established in the
2006 en masse final rule. 71 FR at 71372
(Dec. 8, 2006). Rather, batch type ice
makers include, but are not limited to,
cube type ice makers. DOE wishes to
establish this differentiation because ice
makers that produce cube type ice with
capacities between 50 and 2,500 pounds
of ice per 24 hours are currently covered
by energy conservation standards that
are established in EPCA, while batch
type ice makers that produce other than
cube type ice and cube type ice makers
with capacities between 2,500 and 4,000
pounds of ice per 24 hours are not
currently covered by DOE energy
conservation standards. In the April
2011 NOPR (76 FR at 18444 (April 4,
2011)), DOE proposed adding
definitions to 10 CFR 431.132 for “‘batch
type ice maker,” which would refer to
ice makers that alternate freezing and
harvesting periods, and “continuous
type ice maker, ”” which would refer to
ice makers that continuously freeze and
harvest at the same time.

In addition to these definitions, DOE
proposed to adopt AHRI Standard 810—
2007 as the referenced DOE test
procedure, including referencing ANSI/
ASHRAE Standard 29-2009 as the
method of test. 76 FR at 18432 (April 4,
2011). This would expand the current
DOE test procedure to provide a method
for testing continuous type ice makers,
in addition to batch type ice makers.

At the April 2011 NOPR public
meeting and in written comments, both
energy efficiency advocates and
manufacturers agreed that continuous
type ice makers should be included in
the standards. (Follett, No. 0008 at p. 1;
Manitowoc, No. 0009 at p. 1; Scotsman,
No. 0010 at p. 1; CA IOUs, No. 0011 at

pp. 1-2; NEEA, No. 0013 at p. 1) The
CA I0Us and Manitowoc added that the
coverage of continuous type equipment
is important because continuous type
machines represent up to 20 percent of
the total market based on energy use
today and continue to grow in market
share; thus, establishing a test procedure
in this rulemaking and corresponding
energy conservation standards for these
equipment types would ensure that
significant energy savings are captured.
(CA I0Us, No. 0011 at p. 2; Manitowoc,
No. 0009 at p. 1)

DOE agrees with commenters that it is
logical and appropriate to include test
procedures for continuous type ice
makers in this test procedure revision.
In today’s final rule, DOE is adopting
definitions and test procedures for batch
type and continuous type ice makers.
The test procedure for testing
continuous type ice makers will be used
in conjunction with any potential
energy conservation standards for
automatic commercial ice makers that
produce flake or nugget ice.

To remove any uncertainty regarding
the current applicability of standards for
ice makers that produce cube type ice
with capacities between 50 and 2,500
pounds per 24 hours, DOE is slightly
modifying the proposed definition for
batch type ice makers, as well as adding
language to the definition for cube type
ice and scope in the final rule.
Specifically, DOE is removing the
clarification of AHRI’s definition of
cube type ice maker in the definition of
batch type ice maker, specifying that
where there is inconsistency between
AHRI and DOE’s definitions of cube
type ice, the DOE definition takes
precedence, and noting that all
references to cube type ice makers in
AHRI Standard 810-2007 shall apply to
all batch type automatic commercial ice
makers only. DOE believes this removes,
to the extent possible, any potential
ambiguity regarding the nomenclature
and coverage of batch type ice makers
that produce cube type ice and batch
type ice makers that produce other than
cube type ice (such as fragmented ice
makers) in the DOE test procedure. DOE
is also updating the definition for
continuous type ice makers to be
consistent with that adopted in AHRI
Standard 810-2007 with Addendum 1
and ANSI/ASHRAE Standard 29-20009.

b. Standardize Ice Hardness for
Continuous Type Ice Makers

Continuous type ice makers typically
produce ice that is not completely
frozen. This means that there is some
liquid water content in the total mass of
ice product produced by continuous
type ice makers. The specific liquid

water content can be described in terms
of ice hardness or ice quality and is
usually quantified in terms of percent of
completely frozen ice in the total ice
product. Ice quality can vary
significantly across different continuous
ice makers, from less than 70 percent to
more than 100 percent. DOE
understands that the percentage of
liquid water in the product of
continuous ice makers is directly related
to the measured energy consumption of
these machines, since more refrigeration
is required to freeze a greater percentage
of the ice product.

To provide comparability and
repeatability of results, in the April
2011 NOPR, DOE proposed to
standardize the energy consumption
and condenser water use measurements
of continuous ice makers based on the
ratio of enthalpy reduction of the water/
ice product achieved in the machine
(incoming water enthalpy less ice
product enthalpy) to the enthalpy
reduction that would be achieved if the
ice were produced at 32 °F with no
liquid water content. DOE proposed to
base the adjustment on the ice quality
of continuous type ice makers, as
measured using the ‘“Procedure for
Determining Ice Quality” in section A.3
of normative annex A in ANSI/ASHRAE
Standard 29-2009. DOE proposed that
the calorimeter constant, defined and
measured using ANSI/ASHRAE
Standard 29-2009, be used to calculate
an ‘“ice quality adjustment factor.” This
factor is a ratio of the refrigeration
required to cool water from 70 °F to 32
°F and freeze all of the water compared
to the refrigeration required to cool 70
°F water to the mixture of frozen ice and
liquid water produced by the ice maker
under test. The reported (adjusted)
energy consumption would be equal to
the ice quality adjustment factor
multiplied by the energy consumption
per 100 pounds of ice measured using
ANSI/ASHRAE Standard 29-2009. The
condenser water use would be adjusted
in the same way. 76 FR at 18432-33
(April 4, 2011). DOE did not propose
similar adjustment for the harvest rate.

Interested parties, including
Manitowoc, Howe Corporation (Howe),
and NEEA, generally supported this
approach. (Manitowoc, No. 0005 at p.
41; Howe, No. 0017 at pp. 2—-3; NEEA,
No. 0013 at p. 2) However, Scotsman
commented that normalization of energy
and water consumption with respect to
ice hardness could result in selection of
higher energy consumption products by
the consumer because when a consumer
fills a glass or cooler with ice, they do
so based on the volume of space the ice
occupies, not the cooling power it
provides. Scotsman added that, in rating
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ice machines based on the total weight
of the product of ice and water rather
than just the ice content, the consumer
gets a more accurate measurement of the
amount of energy consumed to produce
the nugget of ice that is in the cup or
cooler, while “normalizing” to 32 °F ice
with no water content gives a more
accurate measure of the energy used to
produce a certain amount of cooling
power contained in the ice, but is not
representative of how the ice is typically
used. (Scotsman, No. 0010 at p. 1)
Scotsman also asked if DOE intended to
require ice hardness reporting.
(Scotsman, No. 0010 at p. 1)

DOE maintains that, because energy
and condenser water consumption are
directly related to ice hardness,
measurement and normalization with
respect to ice hardness is necessary to
compare equipment from different
manufacturers accurately. In response to
Scotsman’s concern, DOE notes that this
test method will not affect the
availability of automatic commercial ice
makers that produce lower quality ice;
it will simply provide a method by
which automatic commercial ice maker
energy consumption and condenser
water use results can be compared to a
baseline ice quality. DOE acknowledges
that, if consumers value total pounds of
ice rather than the cooling that can be
provided by the ice, the unadjusted
energy and water consumption data may
provide a better indication of the energy
use per quantity valued by the
customer. However, DOE believes that
scaling energy and water consumption
with respect to ice quality will result in
more comparable values for determining
compliance with DOE’s energy
conservation standards. The harvest rate
of these ice makers will not be adjusted
with respect to ice hardness. In
addition, DOE is not considering
changes to the certification
requirements in this test procedure
rulemaking. Thus, in this final rule,
DOE is adopting the provisions
proposed in the April 2011 NOPR to
scale the energy and water consumption
measured in ANSI/ASHRAE Standard
29-2009 based on a ratio of the
refrigeration required to cool water from
70 °F to 32 °F and freeze all of the water
compared to the refrigeration required
to cool 70 °F water to the mixture of
frozen ice and liquid water produced by
the ice maker under test.

c. Ice Hardness Versus Ice Quality

As discussed above, DOE in the April
2011 NOPR proposed that the
calorimeter constant, determined using
ANSI/ASHRAE Standard 29-2009, be
used to determine an ““ice quality
adjustment factor.” 76 FR at 18433

(April 4, 2011). Scotsman, Manitowoc,
and Hoshizaki all commented that the
term “‘ice quality” should instead be
referred to as ‘“‘ice hardness,” as defined
in AHRI Standard 810-2007. (Scotsman,
No. 0005 at p. 38; Manitowoc, No. 0005
at p. 40; Hoshizaki, No. 0005 at pp. 44—
45) Howe countered that “ice
hardness,” as defined in the AHRI
standard, should not be used to replace
the proposed “ice quality” used in the
ASHRAE standard because the term “ice
hardness” is confusing and is a
misstatement. (Howe, No. 0017 at p. 8)

In response to comments from
interested parties, DOE is using the term
“ice hardness” in place of the term “ice
quality” throughout this rule, since it is
defined in AHRI Standard 810-2007
and seems to be the preferred term
within the industry. Specifically, DOE is
defining the “ice hardness adjustment
factor,” as opposed to the previously
defined “ice quality adjustment factor,”
which will be calculated in order to
scale energy consumption and
condenser water use. DOE
acknowledges Howe’s comment that
this may cause confusion, but contends
that the terms ““ice hardness” and ““ice
quality”” are used interchangeably in the
industry, and understands the two terms
to have the same meaning.

d. Sub-Cooled Ice

Just as ice makers that produce less
than 100 percent hardness ice will use
less energy than ice makers that produce
100 percent 32 °F ice, ice makers that
produce sub-cooled ice, or higher than
100 percent hardness ice, require more
energy to produce a given mass of ice
product. At the April 2011 NOPR public
meeting and in subsequent written
comments, Manitowoc, Howe, and
NEEA all commented that the
adjustment of energy and water
consumption with respect to ice
hardness should be allowed for sub-
cooled ice as well as low hardness ice.
(Manitowoc, No. 0005 at p. 42; Howe,
No. 0005 at pp. 45—46; NEEA, No. 0013
at p. 2)

DOE agrees with interested parties
that the energy content of sub-cooled ice
should also be adjusted with respect to
32 °F ice of 100 percent hardness.
However, DOE notes that the
measurement of ice hardness is not
limited to low hardness ice and that
quantification of the ice hardness for
sub-cooled ice is possible using the
adopted procedure for ice hardness
normalization. Rather, the adopted test
procedure already accounts for the
additional cooling associated with
production of sub-cooled ice. DOE
clarifies that ice hardness testing of ice
makers that produce sub-cooled ice can

be conducted using the ice hardness test
procedure adopted in today’s final rule
and that the energy use and condenser
water use measurements for ice makers
that produce sub-cooled ice can and
should be adjusted using the ice
hardness adjustment factor.

e. Ice Hardness Testing of Batch Type
Ice Makers

AHRI Standard 810-2007 with
Addendum 1 and ANSI/ASHRAE
Standard 29-2009 both specify that ice
hardness testing is only to be performed
for continuous type ice makers. In the
April 2011 NOPR, DOE also proposed
that measurement and scaling of energy
and water consumption values based on
ice hardness only be required for
continuous type ice makers. 76 FR at
18433 (April 4, 2011).

In written comments submitted in
response to the April 2011 NOPR,
Follett recommended that the ice
quality adjustment be applied to batch
type ice makers as well as continuous
type. (Follett, No. 0008 at p. 1)

DOE agrees with Follett that there
would be value in requiring batch
machines to perform the ice hardness
measurement and scale their energy
consumption accordingly. Testing and
normalizing energy and water
consumption values for ice hardness
would account for the additional energy
consumption of batch type commercial
ice makers that produce sub-cooled ice
and would allow for the most consistent
results across all ice makers. In
addition, some batch type automatic
commercial ice makers may produce
cube type ice with some liquid water
content. DOE believes that this would
account for the additional energy
consumption of batch type commercial
ice makers that produce sub-cooled ice
and would allow for the most consistent
results across all ice makers. However,
DOE does not have any data or
information regarding the existence of
batch type ice makers that vary from 100
percent hardness or the extent to which
their hardness departs from 100 percent.
DOE believes that, for most batch type
ice makers, the ice hardness will be
nearly 100 percent and any departure
from 100 percent will be within the
statistical accuracy of the ice hardness
measurement. Lacking sound
information, DOE is unable to justify the
additional burden associated with
requiring ice hardness measurement and
scaling of energy and water
consumption for batch type ice makers
at this time. Thus, in today’s final rule
DOE specifies that only continuous type
ice makers are required to measure ice
hardness and adjust the energy
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consumption and condenser water use
based on the ice hardness measurement.

f. Variability of the Ice Hardness
Measurement

DOE is aware of concerns regarding
the accuracy and repeatability of the ice
hardness test. These concerns were
voiced during the U.S. Environmental
Protection Agency (EPA) ENERGY
STAR® discussions with interested
parties regarding revisions to the
ENERGY STAR specification for
automatic commercial ice makers.3 In
written comments received during the
comment period that followed the
publication of the April 2011 NOPR,
Scotsman recommended the tolerance
for the ice hardness factor be £5 rather
than +5 percent, as test data Scotsman
has indicates that +5 percent is too tight
when accounting for water mineral
content, which can have a substantial
impact on ice hardness. (Scotsman, No.
0010 at pp. 2-3)

As part of this rulemaking and the
ongoing energy conservation standards
rulemaking (Docket No. EERE-2010-
BT-STD-0037), DOE conducted testing
of ice makers, including running the ice
hardness tests. In conducting this
testing, DOE wished to better
understand the source of any variability
in ANSI/ASHRAE Standard 29-2009
normative annex A. Specifically, DOE

Ice Hardness Adjustment Factor =

The measured energy consumption
per 100 pounds of ice and the measured
condenser water consumption per 100
pounds of ice, as determined using
ANSI/ASHRAE Standard 29-2009, will
be multiplied by the ice hardness
adjustment factor to yield the adjusted
energy and condenser water
consumption values, respectively. These
values will be reported to DOE to show
compliance with the energy
conservation standard.

DOE explored the variation in both
the calibration procedure and the
procedure for determining an ice
maker’s ice hardness factor in laboratory
testing. DOE hypothesized the following
variables, which could contribute to
variability in the test procedure:

e How to ensure that ice is
“seasoned”

3 Hoffman, M. Personal Communication.
Consortium for and Energy Efficiency, Boston, MA.
Letter to Christopher Kent, U.S. Environmental
Protection Agency, regarding written comments

wished to discern the variability, if any,
in the measurement of ice hardness that
could be attributed specifically to
inaccuracy in the test method, rather
than inherent variability in the hardness
of ice produced by a given ice maker.
DOE determined that the fundamental
test procedure established in ANSI/
ASHRAE Standard 29-2009 is sound.
However, DOE believes that several
areas of the test procedure are unclear
and could be misinterpreted. This
includes confusing nomenclature and
references in normative annex A, as
well as specification of the specific
temperatures, weights, and tolerances to
be used in the test procedure.

DOE believes ANSI/ASHRAE
Standard 29-2009 normative annex A
specifies two procedures:

1. Section A2, “Procedure,” which
specifies the calibration of the
calorimeter device and the calculation
of the calorimeter constant for the
device; and

2. Section A3, “Procedure for
Determining Quality of Harvested Ice,”
which is used to determine the ice
hardness of a given ice maker’s ice
product, defined as the “ice hardness
factor” in AHRI Standard 810-2007
with Addendum 1.

DOE also believes there is confusion
in determining the ice hardness factor of
a given ice sample using section A3.

AHRI Standard 810-2007 with
Addendum 1 specifies that the ice
hardness factor is the latent heat
capacity of ice harvested in British
thermal units per pound (Btu/lb), as
defined in ANSI/ASHRAE Standard 29,
Table A1, line 15, divided by 144 Btu/
lb, multiplied by 100, presented as a
percent. DOE believes that this value
should also be multiplied by the
calorimeter constant, line 18 of Table
A1, as determined in section A2 at the
beginning of that day’s tests. This is
equivalent to line 19 in ANSI/ASHRAE
Standard 29-2009 Table A1, although it
is not clear that the calibration constant
used in line 18 is to be determined with
seasoned block ice during the
calibration procedure. To clarify this
procedure, DOE will require that the ice
hardness factor, as defined in AHRI
Standard 810-2007 with Addendum 1,
be calculated, except that it shall
reference the corrected net cooling effect
per pound of ice, line 19 of ANSI/
ASHRAE Standard 29-2009 Table A1,
and the calorimeter constant used in
line 18 shall be that determined in
section A2 using seasoned, block ice.

The ice hardness factor will be used
to determine an adjustment factor based
on the energy required to cool ice from
70 °F to 32 °F and produce a given
amount of ice, as shown in the
following:

144 Btu/lb + 38 Btll/n)

e Thermal conductivity and specific
heat of bucket

¢ Frequency and timing of calibration

e Vigorousness of ice stirring

¢ Location of temperature sensor in
the ice bucket

e Variation in ambient conditions

e Difference between water
temperature and ambient air
temperature

e Time allowed between production
of ice and initiation of ice hardness test

DOE conducted testing to determine
the significance of these variables on the
calorimeter constant result. DOE
believes standardization and tolerances
are important because otherwise there is
no indicator of how close a
measurement must be to the specified
value in order to comply with the test
procedure.

submitted in response to the ENERGY STAR
Commercial Ice Machines Version 2 Draft 1
Specification, June 11, 2011. http://
www.energystar.gov/ia/partners/

144 Btu X}b » (Ice Hardness Factor /100) + 3gBtu /lb

In section A2 of ANSI/ASHRAE
Standard 29-2009, which specifies the
calibration procedure for the
calorimeter, DOE found that the type of
“seasoned” ice used significantly
affected the calibration of the device,
but that variation of all other factors
examined did not have a significant
effect provided they were maintained
within a reasonable range. DOE believes
““seasoned” ice is ice that is 32 °F
throughout with as little entrained water
as possible. A single block of seasoned
ice is used to minimize the amount of
water on the surface of the ice due to the
low surface area to volume ratio. If
multiple, smaller cubes are used, and
seasoned in the same manner, it is much
more difficult to ensure that the surface
liquid is removed so that a calorimeter

prod_development/revisions/downloads/
commercial _ice_machines/
ACIM Draft 1 V 2.0 Comments - CEE.pdf.


http://www.energystar.gov/ia/partners/prod_development/revisions/downloads/commercial_ice_machines/ACIM_Draft_1_V_2.0_Comments_-_CEE.pdf
http://www.energystar.gov/ia/partners/prod_development/revisions/downloads/commercial_ice_machines/ACIM_Draft_1_V_2.0_Comments_-_CEE.pdf
http://www.energystar.gov/ia/partners/prod_development/revisions/downloads/commercial_ice_machines/ACIM_Draft_1_V_2.0_Comments_-_CEE.pdf
http://www.energystar.gov/ia/partners/prod_development/revisions/downloads/commercial_ice_machines/ACIM_Draft_1_V_2.0_Comments_-_CEE.pdf
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constant of less than 1.02 can be
obtained.

DOE believes the calorimeter constant
should be viewed as a calibration
constant that is representative of the
specific heat of the calorimeter device.
This calorimeter constant shall not be
greater than 1.02 when determined with
seasoned block ice. This limit
establishes that the calorimetry
procedure is being performed correctly
and all equipment is accurately
calibrated.

ANSI/ASHRAE Standard 29-2009
normative annex A specifies the
temperature difference between the air
and water, the weight of water, and the
weight of ice, but does not specify
acceptable tolerances for any of these
parameters. For example, ANSI/
ASHRAE Standard 29-2009 normative
annex A does not specify an initial
water temperature or ambient air
temperature. Instead, the initial water
temperature is specified as 20 °F above
room temperature. Also, this
temperature differential does not have
an associated tolerance. Similarly, the
weights to determine the calorimeter
constant in section A2, 30 pounds of
water and 6 pounds of ice, do not have
specified tolerances.

DOE found that changes in the
ambient temperature, the temperature
difference between the air and water,
the weight of ice, and the weight of
water did not affect the calorimeter
constant significantly. However, DOE
still must specify tolerances in order to
ensure compliance with the test
procedure. As such, DOE assumes the
tolerances specified in section 6 of
ANSI/ASHRAE Standard 29-2009,
“Test Methods,” also apply to the
normative annex, namely water and air
temperature shall be within 1 °F of the
specified value and the measured
weights of ice and water shall be within
*2 percent of the quantity measured.
DOE believes that the ice hardness
measurement should be conducted at
the same ambient temperature as the
other testing, namely 70 °F. This will
increase the accuracy and repeatability
of the measurement. DOE believes that
a temperature differential of 20 °F is
appropriate, as it minimizes heat flow
into and out of the water. DOE does not
believe maintaining 70 °F £1 °F ambient
air temperature and obtaining 90 °F +1
°F initial water temperature will be
burdensome for manufacturers as it is
commensurate with the ambient
requirements already called for in the
energy consumption and condenser
water consumption test, and 90 °F water
is easily attainable from a standard
water heater. As such, DOE is clarifying
in today’s final rule that normative

annex A of ANSI/ASHRAE Standard
29-2009 shall be performed at 70 °F £1
°F ambient air temperature with an
initial water temperature of 90 °F + 1 °F
and weights shall be accurate to within
+2 percent of the quantity measured.

With these changes and assumptions,
DOE was able to produce a repeatable
calorimeter constant measurement of
less than 1.02 when testing using
seasoned ice. While there may be
variations in ice hardness inherent to
the machine, for given hardness of ice,
DOE was able to produce ice hardness
results that agree within 1.3 percent.

In response to Scotsman’s comment
regarding tolerances of the ice hardness
factor, as defined in AHRI Standard
810-2007 with Addendum 1, DOE
believes that £5 percent variability for a
given basic model should be sufficient
given the data DOE has collected on ice
hardness measurements. DOE does not
have data to validate the need for or
support the development of a different
tolerance for the ice hardness of
continuous type ice makers. The
variance on the ice hardness factor is
only relevant to the extent that it
impacts the calculation of energy
consumption or condenser water use.
With respect to the reported energy and
condenser water use, manufacturers
must meet DOE’s certification,
compliance, and enforcement (CCE)
regulations for automatic commercial
ice makers, which established the
relevant sampling plans and tolerances
for the certified ratings of energy and
water consumption values. 76 FR 12422
(March 7, 2011).

In summary, DOE believes there is
sufficient accuracy and precision in the
test procedure for determining ice
hardness prescribed in ANSI/ASHRAE
Standard 29-2009 normative annex A,
with the exception that the test shall be
conducted at an ambient air temperature
of 70 °F £1 °F, with an initial water
temperature of 90 °F £1 °F, and weights
shall be accurate to within +2 percent
of the quantity measured. DOE believes
adding these specifications and
tolerances will allow for greater
repeatability and standardization
without significant additional burden
on manufacturers. All other potential
sources of variability were found to not
significantly affect the calculated ice
hardness.

g. Perforated Containers for Continuous
Type Ice Makers

As mentioned previously, continuous
type ice makers produce ice that is not
100 percent frozen and contains some
liquid water. In the current industry test
procedures, a non-perforated container
is used to capture the ice product so that

all of the ice/water mixture is included
in the harvest rate and the ice hardness
measurement.

At the April 2011 NOPR public
meeting, Howe commented that the
container that is used for continuous ice
should be a perforated container rather
than a solid container to remove chilled
water that is not usable ice from the test
procedure process. (Howe, No. 0005 at
p. 48) Howe noted that, beyond
beverage dispensing, there is no useful
application for the cooled liquid water
content of low hardness ice. (Howe, No.
0005 at p. 56) Scotsman and Hoshizaki
commented that when consumers use
ice, they usually do so based on volume
of both ice and water, so there is value
in both the water and the ice portion.
(Scotsman, No. 0005 at p. 39; Hoshizaki,
No. 0005 at p. 45) Manitowoc provided
the example of low quality ice being
useful in beverage dispensers and
packing fish. (Manitowoc, No. 0005 at
pp. 55-56)

In response to Howe’s suggestion that
perforated containers be used for
continuous type ice makers, Scotsman
commented that it may not be practical
to use a perforated container to capture
continuous ice because the liquid water
is infused in the ice and it takes a long
time for it to drain out, and the ice
would melt over that period. (Scotsman,
No. 0005 at pp. 50-51) Hoshizaki noted
that with a perforated container the size
of the perforations would need to be
defined because very small bits of ice,
called “dust ice,” may fall through the
perforations, causing a loss of good
quality ice. (Hoshizaki, No. 0005 at p.
51) Hoshizaki added that the
calorimetry test already accounts for the
differences between low hardness ice
and high hardness ice. (Hoshizaki, No.
0005 at pp. 51-52) Manitowoc agreed
with Hoshizaki with respect to the
calorimetry test being sufficient to
differentiate low hardness and high
hardness ice. (Manitowoc, No. 0005 at
p- 52) NEEA commented that a
perforated basket should not be required
for continuous type ice makers because
only a fraction of the product that is not
fully hardened (chilled water) will
escape the matrix of the hardened
product in a reasonable period. In
addition, NEEA commented that this
would introduce an unfortunate degree
of test complexity and variability in the
results and that any improvement in the
product accounting should be worth
this additional complexity and
variability. (NEEA, No. 0013 at p. 2)

DOE believes that, as Manitowoc,
Scotsman, and Hoshizaki stated, there is
clear value and customer utility in the
liquid water content of low hardness ice
and that this should be measured as part



Federal Register/Vol. 77, No. 7/ Wednesday, January 11, 2012/Rules and Regulations

1599

of the ice product when determining the
harvest rate. DOE also believes that the
proposed procedure for adjusting energy
and water consumption measurements
with respect to ice hardness, defined in
section III.A.3.b, is sufficient to describe
the differences between ice with
different amounts of water content.
Further, if a perforated container were
used for testing continuous type ice
makers, this would not be representative
of the “ice product” consumers receive
and expect. DOE is not requiring testing
of continuous type ice makers with a
perforated container in today’s final rule
and instead is maintaining the industry-
accepted method of testing continuous
type ice makers with a non-perforated
container to measure harvest rate and
test for ice hardness.

4. Clarify the Test Method and
Reporting Requirements for Remote
Condensing Automatic Commercial Ice
Makers

EPCA establishes energy conservation
standards for two types of remote
condensing automatic commercial ice
makers: (1) Remote condensing (but not
remote compressor) and (2) remote
condensing and remote compressor. (42
U.S.C. 6313(d)(1)) Remote condensing
(but not remote compressor) ice makers
are sold and operated with a dedicated
remote condenser that is in a separate
section from the ice-making mechanism
and compressor. Remote condensing
and remote compressor automatic
commercial ice makers may be operated
with a dedicated remote condensing
unit or connected to a remote
compressor rack. Units designed for
connection to a compressor rack may
also be sold with dedicated condensing
units, but some rack-connection units
are sold only for rack connection,
without a dedicated refrigeration
system. The energy use of such
equipment is often reported without
including the compressor or condenser
energy use, since manufacturers
generally do not have a compressor rack
at their disposal for testing purposes. In
the April 2011 NOPR, DOE proposed
that remote condensing ice makers that
are designed to be used with a remote
condensing rack would be tested with a
sufficiently sized dedicated remote
condensing unit. This approach was
proposed to ensure that ratings for such
equipment represent all of the energy
use incurred by such machines for
making ice, including the compressor
and condenser energy use. 76 FR at
18433-34 (April 4, 2011).

Howe, Manitowoc, NEEA, Follett, CA
I0Us, and the Natural Resources
Defense Council (NRDC) all agreed with
DOE’s proposal to test remote

condensing ice makers designed to be
connected to a remote condensing rack
using dedicated remote condensing
units and reporting the energy
consumption of the ice-making
mechanism, condenser, and compressor.
(Howe, No. 0005 at p. 63; Manitowoc,
No. 0005 at p. 64; NEEA, No. 0005 at p.
64; Follett, No. 0008 at p. 1; CA IOUs,
No. 0011 at p. 2; NRDC, No. 0012 at p.
1) Earthjustice and NRDC both
recommended that DOE provide clear
guidance on how to select a remote
condensing unit to pair with a given ice
maker for such a test. (Earthjustice, No.
0005 at p. 75; NRDC, No. 0012 at p. 1)
However, the CA IOUs and NEEA
commented that, given that ice
production performance is closely tied
to the refrigerant system specifications,
as manifested in the ice-making head,
manufacturers will likely select
compressor/condenser components that
are properly matched to the
requirements of the balance of the
system, since any significant deviation
from this would likely change ice
production performance and adversely
affect the energy performance rating of
the system. (CA IOUs, No. 0011 at p. 2;
NEEA, No. 0013 at pp. 2-3) NEEA
suggested that one possible guideline for
selecting the balance-of-system
components might simply be to require
that the ice-making head be tested with
the compressor/condenser components
that would be shipped with it if sold
with a dedicated condenser; however,
NEEA also commented that this is a
minor issue. (NEEA, No. 0013 at

pPp- 2-3)

Hoshizaki stated that, generally, a
rack unit ice machine is similar in
construction to other ice machines that
are designed to be paired with a remote
condensing unit, but that is not
necessarily the case every time.
(Hoshizaki, No. 0005 at p. 67) Hoshizaki
continued that it does not have a
condensing unit designed for use with
its largest rack unit machine and it
would have to develop such a
condensing unit to test the ice maker as
proposed. (Hoshizaki, No. 0005 at pp.
67—68) Scotsman stated that it also
manufactures products that are meant to
be connected to rack systems for which
it does not offer a dedicated condensing
unit, and that it would be problematic
for Scotsman to develop a companion
condensing unit for it. Scotsman added
that such a rating would be arbitrary
because it would not represent what
was actually sold. (Scotsman, No. 0005
at pp. 72—73) Scotsman recommended
that only the power of the ice-making
mechanism should be reported for units
that do not have matched dedicated

condensing units, because reporting
power for the condensing units for those
machines would require manufacturers
to either design and build or purchase
a condenser that would never be offered
for sale. (Scotsman, No. 0010 at p. 2)
Manitowoc agreed that, in most
situations, manufacturers will use the
same basic evaporator section and
controls for both a parallel rack and
remote condensing/compressor, so the
inclusion of the remote system with a
dedicated condensing unit will
effectively cover the testing and
regulation of the majority of automatic
commercial ice machines, even if they
are matched to a parallel rack system.
Manitowoc recommended that the test
method only include matched remote
condensing systems with a designated
condensing unit, and that any
evaporator section that is sold only for
application with a remote parallel rack
is outside of the scope of the
regulations. (Manitowoc, No. 0009 at p.
2) Howe stated that many of the units
it manufactures are designed solely for
use with remote, field-built refrigeration
systems, and it does not have
condensing units available to test these
units. Howe contended that this would
leave them and other small
manufacturers with no choice but to
discontinue models, thus decreasing
sales and severely harming their
financial viability. (Howe, No. 0017 at
pp. 4-5)

DOE believes that testing all remote
condensing and remote compressor
automatic commercial ice makers that
are designed to be connected to a remote
compressor rack with a sufficiently
sized dedicated remote condensing unit
will adequately represent the energy
consumption of this equipment without
introducing undue burden. DOE notes
that typically a remote condensing and
compressor ice maker is designed to be
paired with only one type of dedicated
condensing unit and agrees with
interested parties that manufacturers
will be encouraged to test the ice maker
using this paring as it will ensure the ice
maker operates most efficiently. Thus,
DOE does not believe further
specification as to the pairing of remote
condensing and remote compressor ice-
making mechanisms and dedicated
remote condensing units is required. For
remote condensing and remote
compressor ice makers that can be sold
either with a matched dedicated
condensing unit or for connection to a
remote compressor rack, this method
provides a straightforward and
consistent way to compare the
performance of remote condensing and
remote compressor ice makers. Even
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though DOE believes that the dedicated
condensing unit and ice maker will be
a unique combination and further
specificity in the test procedure is
unnecessary, DOE notes that the ratings
for each basic model must be based on
the least efficient individual model
combination.

For remote condensing and remote
compressor ice makers that are never
sold with a dedicated condensing unit,
DOE considered Manitowoc’s comment
that ice makers designed only for
connection to remote compressor racks
are out of the scope of the regulations.
DOE concurs with this comment,
finding that these units are inconsistent
with the definition of “automatic
commercial ice maker” in EPCA. EPCA
defines an automatic commercial ice
maker as “a factory-made assembly (not
necessarily shipped in one package)
that—(1) consists of a condensing unit
and ice-making section operating as an
integrated unit, with means for making
and harvesting ice.” (42 U.S.C.
6311(19)) Because remote condensing
automatic commercial ice makers that
are solely designed to be connected to
a remote rack are not sold or
manufactured with a condensing unit,

Energy Consumption Rate (per 100 Ibs ice) =

At the September 2006 public meeting
for the 2006 en masse proposed rule,
ARI supported DOE’s proposal to adopt
ARI Standard 810-2003 as the test
procedure for automatic commercial ice
makers with the revised energy use rate
equation. However, ARI further stated
that the ARI and ASHRAE standards
have been used without the

they do not meet the definition of an
automatic commercial ice maker under
the statute. Hence, the test procedure
final rule does not address such
products. DOE notes that remote
condensing automatic commercial ice
makers designed to be connected to a
remote rack constitute a small market
share and are typically more efficient
than similar, smaller capacity ice
makers. DOE also notes that there is
interest by manufacturers and the
ENERGY STAR program for DOE to
provide a test method for these types of
systems. Consequently, DOE will
address testing of remote condensing
automatic commercial ice makers
designed to be connected to a remote
rack in its ENERGY STAR test
procedure development process, which
is separate from this rulemaking.

In summary, DOE clarifies in this
final rule that remote condensing
automatic commercial ice makers that
are sold exclusively to be connected to
remote compressor racks do not meet
the definition of an automatic
commercial ice maker set forth under 42
U.S.C. 6311(19) and, as such, are not
subject to DOE regulations.

DOE further notes that ice makers that
could be connected to remote
compressor racks but are also sold with
dedicated condensing units are covered
by DOE regulations in their
configuration when sold with dedicated
condensing units.

5. Discontinue Use of a Clarified Energy
Rate Calculation

The current DOE test procedure
references ARI Standard 810-2003, with
an amended calculation for determining
the energy consumption rate for the
purposes of compliance with DOE’s
energy conservation standards. ARI
Standard 810-2003 references ANSI/
ASHRAE Standard 29-1988 (RA 2005)
as the method of test for this equipment,
including the equations for calculating
the energy consumption rate per 100
pounds of ice produced. In the 2006 en
masse proposed rule, DOE found the
language in ANSI/ASHRAE Standard
29-1988 (RA 2005) unclear and
proposed that the energy consumption
rate be normalized to 100 pounds of ice
instead and be determined as shown in
the following equation. 71 FR at 71350
(Dec. 8, 2006).

Energy Consumed During Testing (kWh)

clarification. (Docket No. EE-RM/TP—
05-500, ARI, Public Meeting Transcript,
No. 18.8 at pp. 45—46)

The equation contained in ANSI/
ASHRAE Standard 29-1988 (RA 2005),
as adopted, directs that the energy
consumption shall be calculated as the
weight of ice produced during three
specified time periods divided by the

Mass of Ice Collected During Testing (1bs)

x100%

power consumed during those same
three time periods. The specified time
periods are defined as three complete
cycles for batch type ice makers and
three 14.4-minute periods for
continuous type ice makers. The
verbatim equation from ANSI/ASHRAE
Standard 29-1988 (RA 2005) is as
follows:

KWh a4 A
/100 1bice = 8 1%/g.2a x100

In the above equation, “kWh/100 lb
ice” refers to the desired energy
consumption rate normalized per 100
pounds of ice produced; 8.2a refers to
the data to be recorded for the capacity
test, specifically weight in pounds of ice
produced for three prescribed periods of
collection; and 8.4a refers to the section
of the standard that describes the data
to be recorded for the calculation of
energy consumption, specifically the
energy input in kilowatt-hours for the
same periods prescribed for
measurement of capacity. This equation
did not change in the update of ANSI/
ASHRAE Standard 29-1988 (RA 2005)

to the most recent ANSI/ASHRAE
Standard 29-2009.

In the April 2011 NOPR, DOE
concluded that the procedure specified
in ANSI/ASHRAE Standard 29-2009 is
clear and unambiguous. As a result,
DOE proposed to remove the
clarification for the calculation of
energy consumption rate in this
rulemaking. 76 FR at 18434-35 (April 4,
2011). AHRI, NEEA, Manitowoc, Follett,
Hoshizaki, and Scotsman all supported
DOE’s proposal to remove the
calculation for energy consumption.
(AHRI, No. 0015 at p. 3; NEEA, No. 0013
at p. 3; Manitowoc, No. 0009 at p. 3;
Follett, No. 0008 at p. 1; Hoshizaki, No.

0005 at p. 93; Scotsman, No. 0005 at
p- 93)

DOE believes the ANSI/ASHRAE
Standard 29-2009 test procedure clearly
states that the mass of ice collected will
be recorded for each of the three
complete periods specified. ANSI/
ASHRAE Standard 29-2009 also states
that the power consumption will be
recorded for the same three periods.
DOE believes that this statement is clear
and does not provide opportunity for
misinterpretation. Additionally, DOE
acknowledges that this method may
show more consistency in the average
energy use rate calculation and, further,
is the method typically used in industry
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today. In this final rule, DOE is
removing the language that clarifies the
calculation of energy consumption rate.

6. Test Procedure Compliance Date

EPCA, as amended, requires that any
amended test procedures for automatic
commercial ice makers shall comply
with section 6293(e) of the same title (42
U.S.C. 6314(a)(7)(C)), which in turn
prescribes that if any rulemaking
amends a test procedure, DOE must
determine ‘‘to what extent, if any, the
proposed test procedure would alter the
measured energy efficiency * * * of
any covered product as determined
under the existing test procedure.” (42
U.S.C. 6293(e)(1)) Further, if DOE
determines that the amended test
procedure would alter the measured
efficiency of a covered product, DOE
must amend the applicable energy
conservation standard accordingly. (42
U.S.C. 6293(e)(2))

In accordance with 42 U.S.C. 6293(e),
DOE evaluated the amended test
procedure, as adopted in today’s final
rule, to determine if it will affect the
measured energy efficiency of a covered
piece of equipment determined under
the existing test procedure. DOE
believes that the amendments set forth
in today’s final rule will not change the
measured energy consumption of any
covered piece of equipment. The
reasoning for this determination is set
forth in the following section.

When the revised ACIM test
procedure final rule goes into effect, 30
days from today’s publication in the
Federal Register, the energy
conservation standards set in EPACT
2005 for automatic commercial ice
makers that produce cube type ice of
capacities between 50 and 2,500 pounds
of ice per 24 hours will be in effect. DOE
believes that the only test procedure
amendments adopted in this final rule
applicable to automatic commercial ice
makers covered under EPACT 2005
standards are those that update the
references to industry test procedures to
their most current versions and
discontinue the use of a clarified energy
use rate equation. DOE believes that
these amendments would not
significantly affect the measured energy
or water use of equipment for which
standards are currently in place.

The amendment that updates the
references to industry test procedures to
their most current versions is not
anticipated to affect the measured
energy consumption or condenser water
use of covered equipment determined
by DOE’s existing test procedure. The
updated industry test procedures, AHRI
Standard 810-2007 with Addendum 1
and ANSI/ASHRAE Standard 29-2009,

primarily expand the test procedure to
continuous type ice makers and ice
makers with capacities up to 4,000
pounds of ice per 24 hours, which does
not affect the test procedure for ice
makers that make cube type ice with
capacities between 50 and 2,500 pounds
of ice per 24 hours. AHRI Standard 810—
2007 with Addendum 1 revised the
definition of “potable water use rate”
and added new definitions of “purge or
dump water”” and “harvest water” that
more accurately describe the water
consumption of automatic commercial
ice makers. This change only affects
measurement of the potable water use of
automatic commercial ice makers and,
as such, does not impact the DOE test
procedure for automatic commercial ice
makers. The amendment that
discontinues the use of the clarified
energy use rate equation is primarily
editorial and does not fundamentally
affect the way automatic commercial ice
makers are tested. These amendments
are described in more detail in sections
II.A.1 and IIL.A.5. DOE notes that if
manufacturers test a given basic model
using the amended test procedure and
find it results in a more consumptive
rating than its certified value, they are
required to recertify the given basic
model with the Department.

In this final rule, DOE also adopts
other test procedure amendments that
are only applicable to types of automatic
commercial ice makers for which energy
conservation standards do not currently
exist. In the concurrent ACIM energy
conservation standards rulemaking
(Docket No. EERE-2010-BT-STD-
0037), DOE is considering establishing
energy conservation standards for batch
type and continuous type ice makers
with capacities up to 4,000 pounds of
ice per 24 hours. This includes new
energy conservation standards for batch
type ice makers that produce cube type
ice with capacities between 2,500 and
4,000 pounds of ice per 24 hours, batch
type ice makers that produce other than
cube type ice with capacities between
50 and 4,000 pounds of ice per 24
hours, and continuous type ice makers
with capacities between 50 and 4,000
pounds of ice per 24 hours. Because
there currently are no standards for the
aforementioned types of ice makers, 42
U.S.C. 6293(e) does not apply to test
procedure amendments that affect only
those equipment types.

B. Notice of Proposed Rulemaking
Comment Summary and DOE Responses

At the April 2011 NOPR public
meeting and in the ensuing comment
period, DOE received comments from
interested parties that were in response
to issues discussed in the ACIM test

procedure proposed rulemaking, but
which are not among the amendments
discussed above and included in this
final rule. The additional matters on
which DOE received comments are as
follows:

1. Test Method for Modulating Capacity
Automatic Commercial Ice Makers

2. Treatment of Tube Type Ice Machines

3. Quantification of Auxiliary Energy
Use

4. Measurement of Storage Bin
Effectiveness

5. Establishment of a Metric for Potable
Water Used in Making Ice

6. Standardization of Water Hardness
for Measurement of Potable Water
Used in Making Ice

7. Testing of Batch Type Ice Makers at
the Highest Purge Setting

8. Consideration of Space Conditioning
Loads

9. Burden Due to Cost of Testing

This section discusses these
comments and DOE’s responses to them.

1. Test Method for Modulating Capacity
Automatic Commercial Ice Makers

An ice maker could theoretically be
designed for multiple capacity levels,
either using a single compressor capable
of multiple or variable capacities, or
using multiple compressors. This may
be advantageous since ice makers
operate at full capacity for only a small
portion of the time, if at all. Such a
system could potentially produce ice
more efficiently when operating at a low
capacity level because there would be
more heat exchanger surface area
available relative to the mass flow of
refrigerant, which would reduce
temperature differences in the heat
exchangers and result in operation of
the compressor with lower pressure lift.
DOE is not aware of any evidence that
such a system has been sold or tested
anywhere in the world. However, the
basic concept is illustrated by the
current use of different capacity models
using the same heat exchangers with
different capacity compressors. For such
product pairs, the lower capacity
machine is generally more efficient.

In the April 2011 NOPR, DOE
proposed an optional test procedure to
measure energy and water use of
variable or multiple capacity systems.
The proposed procedure involved
measuring energy use in kilowatt-hours
per 100 pounds of ice and water use in
gallons per 100 pounds of ice of at least
two production rates and calculating
weighted average energy use and water
use values. DOE proposed that, for
modulating capacity systems, testing
would be done at the maximum and
minimum capacity settings. These
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values would then be averaged to
determine the energy consumption and
condenser water consumption of the ice
maker. DOE proposed equal weighting
of the measurements at different
capacities (as represented by the
average) and requested information and
data that might be used to develop a
weighting scheme more representative
of field use. 76 FR at 18434 (April 4,
2011).

At the April 2011 NOPR public
meeting and in subsequent written
comments, interested parties all agreed
that DOE was premature in establishing
test procedures for a technology that
was not on the market, or even in
development, and that DOE should wait
until there is more information about
how these machines would function
before establishing a test procedure.
(AHRI, No. 0005 at p. 85; Scotsman, No.
0010 at p. 2; NRDC, No. 0012 at p. 1;
NEEA, No. 0013 at p. 3; Howe, No. 0017
at p. 5) NRDC and NEEA offered that
manufacturers are free in the future to
seek waivers from established test
procedures if and when they need to do
so to certify such a product complies
with DOE’s energy conservation
standards. (NRDC, No. 0012 at p. 1;
NEEA, No. 0013 at p. 3) NEEA also
offered to consider acquiring some ice
maker end-use metering data to
determine ice maker duty cycles to shed
some light on how to weight tested
energy use values in the future. (NEEA,
No. 0013 at p. 3)

DOE acknowledges the comments of
interested parties and concedes that
incorporating a method for
accommodating modulating capacity ice
makers may be premature, since
modulating capacity ice makers
currently do not exist and there is
limited information about how such
equipment would function. DOE will
not incorporate a test method for testing
automatic commercial ice makers at
multiple capacity ranges at this time. If
a manufacturer develops such an ice
maker, DOE encourages that
manufacturer to follow the test
procedure waiver process in 10 CFR
431.401.

2. Treatment of Tube Type Ice Machines

In the April 2011 NOPR, DOE
proposed to clarify in the DOE test
procedure that tube and other batch
technologies can be tested by the
current industry test procedures using
the batch type test method. 76 FR at
18436 (April 4, 2011). Scotsman,
Manitowoc, and Follett supported
DOE’s approach of treating all non-cube
batch type ice makers consistently using
the test procedure for batch type ice
makers. (Scotsman, No. 0005 at p. 97;

Manitowoc, No. 0005 at p. 97; Follett,
No. 0008 at p. 1) The CA I0Us asked
DOE to clarify in the DOE test procedure
that tube, cracked, and other batch type
technologies will be included by the
proposed DOE definitions and test
method. (CA IOUs, No. 0011 at p. 2)

DOE agrees with the comments from
Scotsman, Manitowoc, and Follett
regarding categorization of tube type ice
machines, and finds that tube type
machines can be tested under the
currently available test procedures.
Therefore, DOE is clarifying in the DOE
test procedure that tube and other batch
technologies can be tested by the
current industry test procedures using
the batch type test method. DOE will
treat all batch type machines, as defined
previously in the proposed rule, the
same. This will include tube type, cube
type, and other batch type automatic
commercial ice makers.

3. Quantification of Auxiliary Energy
Use

In the April 2011 NOPR, DOE referred
to energy consumed when an ice maker
is not producing ice as auxiliary energy
consumption. 76 FR at 18436 (April 4,
2011). DOE also noted that the
magnitude of this energy use is less than
one percent of the total daily ice maker’s
energy consumption, assuming typical
auxiliary power levels and ice maker
duty cycle (i.e. portion of time in a day
that the ice maker produces ice). Thus,
DOE did not propose incorporating the
measurement of auxiliary energy use in
the test procedure since DOE could not
find economic justification in the
potential energy savings generated when
considering the additional test
procedure burden associated with
auxiliary power testing. 76 FR at 18436
(April 4, 2011).

Follett, Scotsman, and the CA IOUs
supported DOE’s determination that an
additional test procedure to quantify
auxiliary energy consumption is not
justified. (Scotsman, No. 0010 at p. 3;
Follett, No. 0008 at p. 2; CA I0Us, No.
0011 at p. 2) Manitowoc agreed with
DOE’s finding that auxiliary energy use
represents an insignificant contribution
to the total energy consumption of a
commercial ice machine.# Manitowoc
further stated that any attempt to
incorporate these minor standby losses
would require definition of the
percentage of time the ice machine is
operating in a typical installation,
would require laboratories to measure
power consumption at levels below 1

4 At the Framework Document public meeting,
Manitowoc mentioned that standby energy use due
to sensors could represent an electrical load as high
as 10 watts in some units. (Docket No. EERE-2010—
BT-STD-0037, Manitowoc Ice, No. 0016 at p. 143)

percent of operating input power, and in
the end would at most change the
energy efficiency value for the machine
by an amount well below the tolerances
allowed in the reference test standards.
(Manitowoc, No. 0009 at p. 3)
Manitowoc added that there actually is
no auxiliary energy consumption in an
automatic commercial ice maker, since
ice makers are all electrically powered
and all of the electricity use is measured
while they operate during a test.
(Manitowoc, No. 0005 at pp. 109-110)

The CA IOUs and NEEA stated that,
based on the definition of standby (i.e.,
connected to a power source and not
performing any of its primary
functions), DOE should call this mode
“standby mode” instead of “‘auxiliary
mode.” (CA I0Us, No. 0011 at p. 2;
NEEA, No. 0013 at pp. 3—4)

AHRI agreed with DOE’s conclusion
that the auxiliary energy use during the
non-ice-making period is very small and
that its quantification is not justified.
AHRI offered that “standby mode”
energy consumption represents a very
small portion of the energy usage and is
negligible. AHRI also stated that EPCA
does not give DOE the authority to
regulate “standby mode” and “‘off
mode” energy for commercial
equipment because section 42 U.S.C.
6295 of EPCA, as amended by EISA
2007, specifically deals with consumer
products (i.e., residential equipment)
and not commercial equipment. (AHRI,
No. 0015 at p. 3)

NRDC and Earthjustice disagreed with
AHRI and commented that the statutory
direction regarding standby for
consumer products requires that it be
considered for implementation when
test procedures for consumer products
are revised, but that this does not
preclude DOE from considering standby
or other aspects of auxiliary energy use
in commercial products. (NRDC, No.
0005 at p. 107; Earthjustice, No. 0014 at
p. 1) Earthjustice also noted that,
although Congress did not specifically
mandate the development of standby
and off mode energy consumption
metrics for commercial equipment, 10
watts is consistent with the baseline
levels of standby energy consumption
that Congress considered significant
enough to merit regulation in residential
products. Earthjustice pointed to 73 FR
62052 (Oct. 17, 2008), where baseline
standby power for microwave ovens was
given as 4 watts, and 75 FR 64627 (Oct.
20, 2010), where baseline standby and
off mode electricity consumption of
furnaces was given as ranging from 2 to
10 watts. Earthjustice added that, even
if measuring and regulating the
between-cycle energy consumption of
ice makers would at best reduce the
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total energy consumption of this
equipment by no more than 1 percent,
promulgating ice maker standards that
fail to capture these energy savings, if
technologically feasible and
economically justified, would be
inconsistent with EPCA’s direction to
maximize energy savings. (42 U.S.C.
6295(0)(2)(A)) Earthjustice also stated
that including provisions in the test
procedure to measure the energy
consumption of ice makers in between
ice-producing cycles is needed to
comport with the EPCA requirement
that test procedures accurately depict
real-world energy consumption (42
U.S.C. 6314(a)(2)), as the consumers of
this equipment are unlikely to unplug
their ice makers when the ice storage
bin is full. (Earthjustice, No. 0014

atp. 1)

NRDC and NEEA both recommended
that DOE incorporate a measure of
auxiliary energy use into the test
procedure, as consumption levels as
high as 10 watts certainly warrant
measurement, and incorporate this
measure into the efficiency standard if
justified. (NRDC, No. 0012 at p. 2;
NEEA, No. 0005 at p. 99) NEEA also
stated that this energy consumption
should be called ““standby energy
consumption,” and disagreed that the
measurement of standby energy use
represents anything more than a minor
additional testing burden, as the
equipment required to measure it
precisely is inexpensive and the test, as
spelled out in International
Electrotechnical Commission (IEC)
62301, is simple to conduct. (NEEA, No.
0013 at pp. 3—4)

DOE agrees with commenters that
auxiliary energy use could also be
referred to as standby energy
consumption. DOE has been unable,
however, to collect sufficient
information regarding standby mode
energy use to support the promulgation
of a standby mode test procedure within
the scope of this rulemaking.

4. Measurement of Storage Bin
Effectiveness

A common metric used to quantify ice
meltage in the ice storage bin is storage
bin effectiveness. Storage bin
effectiveness is defined as a theoretical
expression of the fraction of ice that
under specific rating conditions would
be expected to remain in the ice storage
bin 24 hours after it is produced, stated
as a percentage of total ice deposited in
the bin. AHRI has a standard, AHRI
820-2000, that describes a test method
for quantifying the effectiveness of ice
storage bins. This method, or a similar
method, is also used in the Canadian
and Australian test procedures for

automatic commercial ice makers to
quantify ice storage bin effectiveness.

In the April 2011 NOPR, DOE stated
that, while quantifying the additional
energy use associated with ice storage
losses could contribute to additional
energy savings, doing so would result in
an inconsistency between the standards
for self-contained and remote
condensing ice makers or ice-making
heads because DOE would only be
addressing the ice storage losses
associated with the storage bins that are
shipped with the ice making mechanism
from the point of manufacturer (i.e., self-
contained ice makers). Consequently
DOE noted that there could be an
increased burden resulting from testing
for storage bin effectiveness for
manufacturers of self-contained units
only. DOE proposed, for these reasons,
to not include a quantification of
meltage in the storage bin in this
rulemaking. 76 FR at 18436 (April 4,
2011).

Howe, Manitowoc, Hoshizaki, and
Scotsman commented that ice storage
bins are typically not specified by the
manufacturer, are separate devices, have
different lifetimes, and can be paired
with one automatic commercial ice
machine in many different
combinations based on a variety of end-
user requirements. These manufacturers
all contended that it would be difficult
to include ice storage bins as a part of
the test procedure for ice-making
equipment, and testing all possible
combinations would be excessively
burdensome and costly for all
manufacturers. (Howe, No. 0017 at p. 4;
Manitowoc, No. 0009 at p. 3; Hoshizaki,
No. 0005 at pp. 124-125; Scotsman, No.
0010 at p. 3) Howe further commented
that ice storage bins are often sold
separately from the automatic
commercial ice makers, and many small
manufacturers only produce ice storage
bins, not ice machines. (Howe, No. 0017
at p. 4) In addition, Howe, Follett, and
Manitowoc all commented that ice
storage bin efficiencies are outside the
scope of this proposed rule and
suggested that if a test procedure for ice
storage bin effectiveness is established,
it should be separate from the ACIM test
procedure. (Howe, No. 0017 at p. 4;
Follett, No. 0008 at p. 1; Manitowoc, No.
0005 at p. 116) AHRI expressed its
opinion that DOE lacks the authority to
regulate the effectiveness of storage bins
because EPACT 2005 only addresses the
energy consumption of commercial ice
makers and nothing else. (AHRI, No.
0015 at p. 2)

Earthjustice commented that there is
precedent for DOE to adopt test
procedures and standards for products
that account for such indirect forms of

energy consumption. (Earthjustice, No.
0014 at p. 2) Earthjustice further
commented that the statute’s definition
of automatic commercial ice maker
states that an automatic commercial ice
maker may include a means for storing
ice, dispensing ice, or storing and
dispensing ice. Earthjustice added that
while Congress did not establish
standards applicable to the storage of
ice, it did provide DOE with a
requirement to amend standards for
automatic commercial ice makers, and if
storage is a part of the ice maker, clearly
the Department has the authority.
(Earthjustice, No. 0005 at p. 119) NRDC
and the Appliance Standards Awareness
Project (ASAP) commented that DOE
should not preclude coverage of storage
bins in the standards rulemaking by not
covering them in the test procedure.
(NRDC, No. 0005 at p. 119; ASAP, No.
0005 at p. 129) The CA IOUs, NEEA,
and NRDC recommended that the
Department include a measure of ice
storage bin effectiveness in the test
procedure, applicable to units shipped
with an integral bin, since ineffective
storage contributes to additional energy
use, condenser water use, and potable
water use for a given end-user demand
for finished ice. (NRDC, No. 0012 at p.
2; NEEA, No. 0005 at p. 124; CA I0Us,
No. 0011 at p. 3) NRDC and NEEA
further stated that the concern over
additional test burden is misguided
given that an AHRI test method for
quantifying the effectiveness of storage
bins has long been available and
Canadian standards already require
manufacturers to conduct this test.
(NRDC, No. 0012 at p. 2; NEEA, No.
0005 at p. 124) NEEA further stated that
it sees no problem in measuring storage
bin effectiveness only for self-contained
equipment, as there are other test
procedure inconsistencies between
classes already and this one is
appropriate to the equipment. In
response to manufacturer comments
that one ice-making head may be
shipped with any one of a number of
storage bins, NEEA offered that a
separate efficiency metric for the storage
bins could easily work in practice.
(NEEA, No. 0013 at p. 4)

While DOE acknowledges
stakeholders’ concerns regarding storage
bin effectiveness, DOE has determined
that it will not pursue a measure for
storage bin effectiveness at this time.
Many ice makers (ice-making heads and
remote compressing ice makers) can be
paired with any number of storage bins,
often produced by other manufacturers,
and are typically paired in the field
upon installation. In these cases, the
effectiveness of such storage bins is
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beyond the control of the manufacturer
of the ice making head or remote
compressing ice maker.

Furthermore, if DOE were to regulate
self-contained ice makers only, it could
disincentivize the manufacturing of
such devices, effectively eliminating a
feature (built-in ice storage bins). See 42
U.S.C. 6295(0)(4). In order to avoid this
outcome, DOE is choosing not to
regulate self-contained ice makers only.
Therefore, DOE believes it would be
more consistent to promulgate test
procedures and subsequent standards
for ice storage bins and the bins of self-
contained ice makers at the same time.
Due to market complexities inherent in
the pairing of ice makers and storage
bins, DOE is declining to include a
quantification of meltage in the storage
bin as part of this rulemaking.

5. Establishment of a Metric for Potable
Water Used To Produce Ice

The current DOE energy conservation
standard for automatic commercial ice
makers established metrics of energy
use per 100 pounds of ice for all
equipment classes, and condenser water
use per 100 pounds of ice produced for
water-cooled models only. However,
automatic commercial ice makers
consume potable water to produce ice as
well. AHRI Standard 810-2007 with
Addendum 1 defines “potable water use
rate” as the amount of potable water
used in making ice, including “dump or
purge water”” and “harvest water.” AHRI
Standard 810-2007 with Addendum 1
defines “dump or purge water” as the
water from the ice-making process that
was not frozen at the end of the freeze
cycle and is discharged from a batch
type automatic commercial ice maker
and “harvest water” as the water that
has been collected with the ice used to
measure the machine’s capacity.

Including potable water used to
produce ice in the overall water metric
could produce significant water savings
and additional energy savings. The
current EPA ENERGY STAR standard
for automatic ice makers limits water
use in air-cooled machines to less than
25 gallons per 100 pounds of ice for
remote condensing automatic
commercial ice makers and 35 gallons
per 100 pounds of ice for self-contained
equipment.® In addition, both the
previously referenced ARI Standard
810-2003 and the updated AHRI
Standard 810-2007 with Addendum 1
provide a test method to measure the

5U.S. Environmental Protection Agency.
Commercial Ice Machines Key Product Criteria.
2008. (Last accessed March 5, 2011.) http://
www.energystar.gov/index.cfm?c=comm_
ice_machines.pr_crit comm_ice _machines

amount of water used in making ice in
units of gallons per 100 pounds of ice.

In the April 2011 NOPR, DOE stated
that it had examined the statutory
authority in EPCA for the establishment
of test procedures and energy and water
conservation standards for automatic
commercial ice makers and determined
that the Department does not have a
direct mandate from Congress to
regulate potable water use under 42
U.S.C. 6313. Therefore, in the April
2011 NOPR, DOE proposed not to
regulate potable water used in making
ice in this rulemaking. 76 FR at 18437
(April 4, 2011).

AHRI commented that potable water
consumption information is already
available in the AHRI online database,
which is publicly available, and
recommended against requiring potable
water testing in the DOE test procedure
due to the increased burden of meeting
DOE’s CCE regulations. (AHRI, No. 0005
at pp. 139-140) AHRI, Follett, and
Scotsman agreed that potable water use
should not be regulated as part of this
rulemaking. (AHRI, No. 0015 at pp. 3—
4; Follett, No. 0008 at p. 2; Scotsman,
No. 0010 at p. 3) Manitowoc added that,
for continuous type machines,
essentially all potable water is
converted to ice product, so there is no
significant variation among available
models; and for batch machines, potable
water use is related to energy efficiency,
which drives manufacturers to
minimize potable water use in achieving
higher energy efficiency. Manitowoc
also offered that, depending on the
design of the batch ice machine, there
is an optimum range where further
reduction in potable water use can
dramatically affect the reliability of the
ice machine and the quality of the ice
that it produces, and stated that
establishing regulations on potable
water use without understanding these
limits and trade-offs could significantly
affect life-cycle cost to the end user.
(Manitowoc, No. 0009 at p. 3)

Conversely, Howe contended that
there should be a calculation for potable
water use in ice machines because
chilled waste water is currently
collected along with ice and is included
in the measured production capacity of
some ice machines, while waste water is
ignored in other machines. (Howe, No.
0005 at p. 132; Howe, No. 0005 at pp.
145-146) Howe also contended that this
requirement should apply to batch type
and continuous type ice machines.
(Howe, No. 0017 at pp. 5-6)

NEEA and NRDC stated that
establishing a measurement for potable
water in the test procedure would be
beneficial, but that standards for potable
water consumption may not be required.

(NEEA, No. 0005 at pp. 136—137; NRDC,
No. 0005 at p. 135) The CA I0Us,
NRDC, and NEEA recommended that
DOE adopt in this test procedure
rulemaking the test method to measure
potable water as outlined in the AHRI/
ASHRAE standards, and disagreed with
DOE regarding the Department’s
authority to regulate potable water, as
prescribed in EPCA. (CA I0Us, No. 0011
at p. 3; NRDC, No. 0012 at p.2; NEEA,
No. 0013 at pp. 4-5) The CA IOUs, ICF
International (ICF), and NEEA further
stated that the potable water use of more
than half of commercial ice makers
shipped in the United States is currently
being measured and reported by
manufacturers for ENERGY STAR
qualification and, as such, adding a
method to measure the potable water
use should not significantly increase the
testing burden for manufacturers. (CA
10Us, No. 0011 at p. 3; ICF, No. 0005 at
p. 141; NEEA, No. 0013 at pp. 4-5)

Earthjustice, NEEA, and NRDC
commented that, although Congress has
not directly instructed the Department
to regulate potable water use, DOE has
the authority to do so in accordance
with the purposes of EPCA and with
Congress’ intent to achieve energy
savings by regulating automatic
commercial ice makers. Earthjustice and
NRDC also stated that the reporting of
potable water consumption data would
be valuable in its own right for
specifiers, end users, and water supply
utilities. (NRDC, No. 0012 at p. 2; NEEA,
No. 0013 at pp. 4-5; Earthjustice, No.
0005 at p. 150)

Earthjustice also responded to DOE’s
interpretation that the footnote to the
table at 42 U.S.C. 6313(d)(1) suggests
that Congress specifically considered
potable water use, and excluded it.
(Earthjustice, No. 0005 at p. 132)
Earthjustice claimed that DOE’s
admission that EPCA has left a “gray
area’”” surrounding the Department’s
authority to adopt potable water
standards for ice makers suggests that
DOE views this issue as one of
interpreting an ambiguous statute—an
activity in which courts grant
substantial deference to the executive
branch. Earthjustice pointed to Chevron
v. NRDC, 467 U.S. 837, 843—44 (1984),
as the controlling precedent.
Earthjustice stated that it would be
unreasonable to conclude that Congress
intended to prohibit DOE from adopting
potable water standards for ice makers,
as the note following the table in 42
U.S.C. 6313(d)(1) by its own terms
applies only to the initial standards
codified in EPACT 2005, and had
Congress intended to restrict DOE’s
authority to adopt water consumption
standards encompassing potable water
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use, it could have easily provided that
DOE is only authorized to adopt revised
energy use and condenser water use
standards. Instead, argued Earthjustice,
the fact that Congress clarified the
inapplicability of the EPACT 2005
standards to potable water consumption
but did not enact express language to
similarly limit DOE’s authority in
subsequent rulemakings indicates that
DOE is authorized to require the
measurement and regulation of potable
water consumption. (Earthjustice, No.
0014 at pp. 2-3)

DOE acknowledges the commenters’
concerns regarding the coverage of
potable water consumption in the ACIM
test procedure. Regarding DOE’s
authority to promulgate an ACIM test
procedure addressing potable water use,
DOE notes that 42 U.S.C. 6313(d) does
not require DOE to develop a water
conservation test procedure or standard
for potable water use in cube type ice
makers or other automatic commercial
ice makers. Rather, it sets forth energy
and condenser water use standards for
cube type ice makers at 42 U.S.C.
6313(d)(1), and allows, but does not
require, the Secretary to issue analogous
standards for other types of automatic
commercial ice makers under 42 U.S.C.
6313(d)(2).

Ambiguous statutory language may
lead to multiple interpretations in the
development of regulations. As the U.S.
Supreme Court has held, “[ilf [a] statute
is ambiguous on [a] point, we defer
* * *to the agency’s interpretation so
long as the construction is ‘a reasonable
policy choice for the agency to make.””
Nat’l Cable & Telecomms. Ass’nv.
Brand X Internet Servs., 545 U.S. 967,
986 (2005) (quoting Chevron U.S.A. Inc.
v. Natural Res. Def. Council, Inc., 467
U.S. 837, 845 (1984)). DOE believes that
it is unclear whether the footnote on
potable water use that appears in 42
U.S.C. 6313(d)(1) has a controlling effect
on 42 U.S.C. 6313(d)(2) and 42 U.S.C.
6313(d)(3). Potable water use is not
referenced anywhere else in 42 U.S.C.
6313(d), and thus it is difficult to
determine whether this footnote is a
clarification or a mandate in regard to
cube type ice makers, and furthermore,
whether it would apply to the regulation
of other types of automatic commercial
ice makers. Without a clear mandate
from Congress on potable water use
generally, and given that Congress chose
not to regulate potable water use for
cube type ice makers by statute, DOE
exercises its discretion in choosing not
to include potable water use in its test
procedure for automatic commercial ice
makers.

While there is generally a positive
relationship between energy use and

potable water use, DOE understands
that at a certain point the relationship
between potable water use and energy
consumption reverses due to scaling.
Based on this fact, and given the added
complexity inherent to the regulation of
potable water use and the concomitant
burden on commercial ice maker
manufacturers, DOE will not regulate or
require testing and reporting of the
potable water use of automatic
commercial ice makers at this time.
Although AHRI Standard 810-2007
with Addendum 1 already includes a
measurement of potable water
consumption, and reporting of potable
water use is required by the ENERGY
STAR program, neither performance of
AHRI Standard 810-2007 nor
participation in the ENERGY STAR
program is mandatory. Because DOE test
procedures are mandatory for all
equipment sold in the United States,
DOE must be more cognizant of burden
and the limitation of products or
features when determining the test
procedures and energy conservation
standards for covered equipment.

Earthjustice, NRDC, and NEEA noted
that among the stated purposes of EPCA,
as amended by EPACT 1992, is the
conservation of water in certain
plumbing products and appliances
under 42 U.S.C. 6201(8). (Earthjustice,
No. 0014 at pp. 2-3; NRDC, No. 0012 at
p-2; NEEA, No. 0013 at pp. 4-5) At the
time of its adoption, the language of 42
U.S.C. 6201(8) supported DOE’s
regulation of water use efficiency in
plumbing products such as
showerheads, faucets, water closets, and
urinals. Congress added the regulation
of automatic commercial ice makers
later, in EPACT 2005. Given that
Congress often amends portions of
statutes in subsequent legislation, courts
have had to examine how to interpret
unchanged parts of the statute in light
of amended sections of the same statute.
The U.S. Supreme Court has held that
““a specific policy embodied in a later
Federal statute should control
construction of the earlier statute.” Food
& Drug Admin. v. Brown & Williamson
Tobacco Corp., 529 U.S. 120, 143
(2000). Congress set forth the general
purposes of its energy and water
conservation program for appliances in
42 U.S.C. 6201, but later established
more specific requirements for certain
products, including automatic
commercial ice makers. In EPACT 2005,
Congress required DOE to issue
standards for automatic commercial ice
makers, but excluded consideration of
potable water use. Earthjustice noted
that DOE currently regulates water use
in residential clothes washers

(Earthjustice, No. 0014 at pp. 2-3), but
again, this is not controlled by 42 U.S.C.
6201(8). DOE did not regulate water use
for residential clothes washers under 42
U.S.C. 6295(g) until directed to by
Congress in EISA 2007, section
311(a)(2). Thus, DOE chooses today to
interpret 42 U.S.C. 6201(8) consistently
with how it has interpreted the
provision in the past: as a general
guiding principle that is implemented
through provisions within EPACT 1992
and subsequent amendments for
specific products and equipment.

In summary, DOE is using its
discretion to not cover potable water in
this rulemaking to limit the burden on
manufacturers, especially considering
that standards for potable water do not
currently exist and are not being
considered in the concurrent ACIM
energy conservation standards
rulemaking (Docket No. EERE-2010-
BT-STD-0037).

6. Standardization of Water Hardness
for Measurement of Potable Water Used
in Making Ice

Differences in water hardness can
cause ice machines to use more or less
energy and water. Harder water has a
greater concentration of total dissolved
solids and chemical ions, which affects
the thermal properties of the water.
Harder water depresses the freezing
temperature of water and results in
increased energy use to produce the
same quantity of ice. In addition, harder
water requires a higher purge setting to
prevent scaling and a decrease in ice
clarity. While DOE recognizes that
differences in water hardness can affect
the energy and water consumption of an
automatic commercial ice maker, DOE
believes that there is still uncertainty in
the causal relationship between total
dissolved solids, ion concentration, and
ice maker performance. Given the
uncertainty in the relationship between
water hardness and water and energy
consumption, DOE proposed in the
April 2011 NOPR not to standardize
water hardness in the test procedure,
but requested additional data that
would support evaluation of the need
for a standardized water hardness test.
Specifically, DOE requested additional
data or information regarding (1) The
relationship between total dissolved
solids, ion concentration, and energy
and water use; (2) the magnitude of
these effects; and (3) specific testing
methodologies that would produce
repeatable results. 76 FR at 18437 (April
4, 2011).

Manitowoc, Follett, and NEEA
supported DOE’s recommendation to
not bring water hardness into the
rulemaking. (Manitowoc, No. 0005 at p.
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154; Follett, No. 0008 at p. 2; NEEA, No.
0013 at p. 5) Manitowoc and NEEA
agreed that water hardness or quality
has a greater effect on reliability and
maintenance than it does on energy
efficiency of commercial ice makers and
felt it would be a significant effort to
properly define and obtain “‘standard
hardness’” water for testing purposes.
(Manitowoc, No. 0009 at p. 3; NEEA,
No. 0013 at p. 5) Scotsman suggested
that, if water hardness were indeed a
significant factor in energy
consumption, it would become apparent
in the certification and enforcement
actions related to the equipment and the
Department could move to standardize
it at that time, after DOE had collected
more information. (Scotsman, No. 0005
at pp. 158—159) Scotsman also offered
that it knows anecdotally that water
hardness will impact the hardness of
flake and nugget ice, but does not have
data at this time to present a correlation.
(Scotsman, No. 0010 at p. 3) NRDC
suggested that the Department consider
a range of acceptable water hardness
values as a condition for the test
procedure. (NRDC, No. 0005 at p. 154)
Hoshizaki suggested that if DOE
considers a band of water hardness
values that are acceptable to test within,
it should make sure that water of a value
within the band is geographically
available everywhere across the United
States. (Hoshizaki, No. 0005 at p. 162)

DOE appreciates interested parties’
comments and agrees that there is still
uncertainty in the causal relationship
between total dissolved solids, ion
concentration, and ice maker
performance. Specifically, it is not clear
whether total dissolved solids or ion
concentration is more significant in
impacting the energy performance of an
ice maker. DOE did not receive any
additional data that would suggest the
proper test procedure specifications for
water hardness. As such, DOE maintains
that an appropriate standardized water
hardness for use in a test procedure
cannot be accurately specified at this
time, and even if it could, applying such
a test procedure would increase the
testing burden for manufacturers. In
addition, the primary effect of
increasing water hardness would be
increased potable water used in making
ice. This is because the potential for
scale formation increases with higher
water hardness, requiring an increase in
the dump water used in batch type ice
machines that produce cube type ice.
Since DOE is not addressing potable
water in this rulemaking, DOE is not
standardizing water hardness in the test
procedure at this time, but requests
additional data that would support

evaluation of the need for a
standardized water hardness test.

7. Testing of Batch Type Ice Makers at
the Highest Purge Setting

At the energy conservation standard
Framework document public meeting,
ASAP cautioned that installers may
install cube type ice makers with a
purge setting in the highest water use
position, which may substantially
increase water consumption in the field
compared to the manufacturer tested
water consumption. (Docket No. EERE—
2010-BT-STD-0037, ASAP, No. 0013 at
p- 16) DOE does not have data to
validate these claims and believes that
the manufacturer-specified purge setting
is how ice makers are meant to be
installed in the field. Also, as DOE did
not propose to regulate potable water
used in making ice in the April 2011
NOPR, DOE did not believe it was
justified to require testing of automatic
commercial ice makers at the highest
purge setting. Instead, DOE proposed to
continue to require testing of automatic
commercial ice makers in accordance
with AHRI 810-2007 and ANSI/
ASHRAE Standard 29-2009. DOE also
committed to investigate the magnitude
and effects of this issue by gathering
data related to national water hardness,
the difference between manufacturer
recommended and maximum purge
settings, and the way ice makers are
typically installed in the field. 76 FR at
18437-38 (April 4, 2011).

In commenting on the April 2011
NOPR, Manitowoc, Hoshizaki, and
Follett supported the current AHRI and
industry practice to test ice makers at
the water purge setting as instructed in
the manufacturer’s installation and
operation manual for “normal” quality
potable water. (Manitowoc, No. 0009 at
p. 4; Hoshizaki, No. 0005 at p. 165;
Follett, No. 0008 at p. 2) Scotsman
suggested that if DOE were going to
consider a standard that included
variability in the level of purge, testing
should be done at both a maximum
flush level setting and a minimum flush
level setting, to give manufacturers
credit for water conserving purge
options. (Scotsman, No. 0005 at p. 167)

NRDC commented that both energy
and water consumption can vary
considerably across the range of field-
adjustable purge settings, +3 percent for
energy consumption and +20 percent for
potable water consumption, and
recommended that ice makers be tested
in their highest water consumption
purge setting. (NRDC, No. 0012 at p. 2)
The CA IOUs agreed that DOE should
require testing of ice makers at the purge
setting that uses the most water. (CA
IOUs, No. 0011 at p. 4) NEEA

commented that the specification to test
ice machines with the ““as shipped”
purge setting would lead to all units
being shipped in the minimum purge
mode, resulting in very unrepresentative
potable water use measurements. NEEA
cautioned that this would violate the
spirit, if not the letter, of 42 U.S.C.
6214(a)(2). (NEEA, No. 0013 at p. 5)
NEEA and NRDC stated that the
Department’s proposal simply to allow
manufacturers to specify the purge
setting for testing purposes fails to
maintain the integrity of the testing
process and reduces the incentive to
innovate in this area of machine
performance. (NRDC, No. 0012 at p. 2;
NEEA, No. 0013 at p. 5) Howe stated
that, in order to standardize energy
consumption and water usage, it is
necessary to test at the highest purge
setting, especially because energy usage
increases as the purge setting increases.
(Howe, No. 0017 at p. 6)

Although both AHRI 810-2007 and
ANSI/ASHRAE Standard 29-2009
require that the ice makers be set up
pursuant to the manufacturer’s
instruction, DOE acknowledges that this
may not capture the maximum potable
water consumption of the unit or,
perhaps, the most common water
consumption setting of the unit. DOE
found that the manufacturers
recommended purge setting is typically
an intermediate purge setting which is
adequate for most parts of the U.S. Also,
DOE found that some manufacturers
who offered adjustable purge settings
offered low purge settings, in addition
to high purge settings, to conserve water
in those places with low water
hardness.

However, DOE has found no data or
information related to how ice makers
are currently installed in the field.
Further, all previous test data are from
tests conducted at this default test
setting, and requiring testing at another
level will make historical comparisons
difficult and significantly increase the
testing burden for all manufacturers,
since manufacturers would be required
to recertify all their models using the
new test procedure. Also, changes in
purge setting most strongly affect
potable water consumption and affect
energy use to a lesser degree. As DOE
will not regulate potable water used in
making ice in this rulemaking, and the
preponderance of previous data come
from tests conducted at the
manufacturer recommended purge
setting, DOE will require testing of
automatic commercial ice makers in
accordance with AHRI 810-2007 with
Addendum 1 and ANSI/ASHRAE
Standard 29-2009 in this final rule and
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will not further specify the required
purge setting.

8. Consideration of Space Conditioning
Loads

In written comments submitted in
response to the April 2011 NOPR, Howe
commented that the majority of air-
cooled self-contained automatic
commercial ice makers are located
within air conditioned spaces (e.g.,
motels/hotels, restaurants, bars, retail
food markets, institutions, and airports).
Howe opined that the total heat
rejection of the automatic commercial
ice maker, including the heat removed
at the evaporator, heat related to
suction-cooled hermetic and semi-
hermetic compressors, and the fan/
motor efficiency related heat, should be
tested and published so that consulting
engineers can accurately calculate the
sensible heat gain to the air conditioned
space.

Howe illustrated, saying a 970 pound
per 24 hour output automatic
commercial ice maker located in a 70 °F
space supplied with 50 °F water adds
the total rejected heat of 8,450 Btu to the
space, which must be removed by the
building cooling system, while the
energy consumption of this automatic
commercial ice maker is 3.8 kWh per
100 pounds of ice. The energy
consumed by the building cooling
system to remove this sensible internal
heat gain to the conditioned space is
estimated to be 0.85 kWh, or 22 percent
of the energy consumed by the ice
maker in question. Howe also stated that
no intermediate cooling is required if
this heat is rejected directly to outdoor
air and provided the four examples of
water cooled condensers, remote air
cooled condensers, remote dedicated
split condensing units, and an ice
machine that is field-connected to a
remote compressor rack (field-built
refrigeration system) that serves other
evaporators throughout the building.
(Howe, No. 0017 at pp. 8-9)

DOE acknowledges that the total
rejection of heat indoors for air-cooled
self-contained and ice-making head
automatic commercial ice makers may
impact space cooling loads, but DOE
expects changes from revised and new
ice maker standards to be negligible. In
chapter 2 of the preliminary technical
support document for commercial
refrigeration equipment that DOE
published on March 30, 2011, DOE
determined that the effect of efficiency
improvements in self-contained
commercial refrigeration equipment on
space conditioning loads was

negligible.6 DOE expects the impact of
efficiency improvements in automatic
commercial ice makers to be less than
that of commercial refrigeration
equipment because there are typically
fewer automatic commercial ice makers
per building.” In addition, there is a
high degree of variability in the impact
of this rejected heat on the total building
heating and cooling load due to
differences in weather, building size,
and building type. In cold climates, the
additional heat rejected by the ice maker
may decrease building space heating
loads. Moreover, requiring testing and
reporting of the total heat rejection of
automatic commercial ice makers would
increase the testing and reporting
burden for self-contained and ice-
making head equipment. DOE does not
believe this increase in testing burden
for some ice makers is justified given
the magnitude of impact ice makers are
expected to have on space conditioning
loads. Manufacturers may publish total
heat rejection information and engineers
may request this information when it is
required, but DOE does not believe it
will be required in all cases and, further,
believes that it is not relevant to DOE’s
standards for automatic commercial ice
makers. DOE is not including testing or
reporting for total heat rejection of
automatic commercial ice makers in this
final rule.

9. Burden Due to Cost of Testing

Under 42 U.S.C. 6314, EPCA sets forth
the criteria and procedures DOE must
follow when prescribing or amending
test procedures for covered equipment.
EPCA requires that the test procedures
promulgated by DOE be reasonably
designed to produce test results that
reflect energy efficiency, energy use,
and estimated operating costs of the
covered equipment during a
representative average use cycle. EPCA
also requires that the test procedure not
be unduly burdensome to conduct. (42
U.S.C. 6314(a)(2))

6U.S. Department of Energy—Office of Energy
Efficiency and Renewable Energy. Preliminary
Technical Support Document (TSD): Energy
Conservation Program for Certain Commercial and
Industrial Equipment: Commercial Refrigeration
Equipment, Chapter 2: Analytical Framework,
Comments from Interested Parties, and DOE
Responses. March 2011. Washington, DC http://
www1.eere.energy.gov/buildings/
appliance_standards/commercial/pdfs/cre_pa_
tsd_ch2 analytical framework.pdf.

7Navigant Consulting, Inc. Energy Savings
Potential and R&D Opportunities for Commercial
Refrigeration, Final Report. 2009. Prepared for the
U.S. Department of Energy—Office of Energy
Efficiency and Renewable Energy, Washington, DC
http://apps1.eere.energy.gov/buildings/
publications/pdfs/corporate/commercial_refrig_
report_10-09.pdf.

At the April 2011 NOPR public
meeting and in subsequent written
comments, many interested parties
commented on the burden of testing for
manufacturers of automatic commercial
ice makers. AHRI commented that the
issue of regulatory burden is not
associated with conducting the test
itself, but with DOE’s CCE requirements.
AHRI emphasized that, accounting for
DOE’s CCE requirements, the cost to
comply with the Federal standard
would be 10 or 100 times what DOE
projected. (AHRI, No. 0005 at p. 179)
AHRI suggested that alternative energy
determination methods, although not
currently available for ice makers, could
be developed to help manufacturers
comply with DOE’s regulations and
reduce the burden on manufacturers.
(AHRI, No. 0005 at p. 180)

Howe commented that, using DOE
calculations of the cost of testing, the
cost to Howe would range from
$620,000 to $930,000 in the first year,
and stated that this amount vastly
exceeds what would be reasonable for a
small manufacturer to absorb. Howe
further commented that the costs of
testing for small manufacturers as
estimated in the NOPR are significantly
understated for several reasons,
including the fact that small
manufacturers typically produce large,
custom equipment that they are unable
to test in current test facilities. Howe
suggested that manufacturers of remote
automatic commercial ice machines be
allowed to test the most commonly sold
remote ice maker configuration (ice
maker, compressor, and condenser) for
each productive capacity of automatic
commercial ice maker and apply those
energy consumption ratings to similar
remote automatic commercial ice
makers of the same productive capacity.
(Howe, No. 0017 at pp. 6-8)

Conversely, NEEA contended that the
testing required by AHRI Standards 810
and 820 is not overly burdensome to
conduct, even including tests for
potable water use and standby energy
consumption. NEEA further stated that
the tests proposed by the Department,
along with a test for potable water
consumption, standby energy use, and
storage bin effectiveness, seem to be the
minimum required to fully characterize
the energy and water use of these
products, and are the same tests that the
manufacturers are already doing,
whether it be for Canadian standards,
ENERGY STAR, or AHRI product
listings. (NEEA, No. 0013 at p. 5)

DOE notes that this final rule
addresses only the incremental burden
of the test procedure changes. DOE does
not believe these test procedure
amendments will significantly increase
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the burden on manufacturers, and the
amended test procedure is the minimum
required to fully characterize and
compare the performance of automatic
commercial ice makers. DOE maintains
that it is not possible to further limit the
burden within the test procedure and
still meet the requirements of EPCA that
the test procedure be representative of
ice maker performance during a typical
period of use. (42 U.S.C. 6314(a)(2))
The purpose of this assessment of the
burden of testing is to identify the
changes in burden arising solely from
the proposed changes in the test
procedure. DOE acknowledges that
other recent rulemakings also impact
the overall burden on manufacturers to
test and certify equipment for
compliance with DOE’s Appliances and
Commercial Equipment Standards
program. In the final rule DOE
published on March 7, 2011, which
established certification, compliance,
and enforcement regulations for covered
equipment (the CCE final rule), DOE
established requirements for
determining the number of units that
must be tested and for designing a
sampling plan for reliable testing. 76 FR
at 12422. Currently, manufacturers must
test a minimum of two units of each
basic model to arrive at the maximum
energy use rating for that basic model,
unless otherwise specified. 76 FR at
12480 (March 7, 2011). Due to issues
raised by some manufacturers of larger,
custom equipment, including automatic
commercial ice makers, on June 22,
2011 DOE published a revised final rule
establishing new compliance dates for
certification of automatic commercial
ice makers, which is 18 months from
publication in the Federal Register. 76
FR 38287 (June 30, 2011). DOE notes
that the CCE final rule published March
7, 2011 is only applicable to automatic
commercial ice makers for which
standards were set in EPACT 2005,
namely automatic commercial ice
makers that produce cube type ice with
capacities between 50 and 2,500 pounds
of ice per 24 hours. For other types of
ice makers covered under this test
procedure final rule, CCE requirements
have not yet been established and will
be considered in a separate rulemaking.
DOE acknowledges manufacturers’
concerns about the burden associated
with the overall testing and certification
of automatic commercial ice makers. To
help reduce test burden on
manufacturers of low production
volume, such as highly customized
equipment like automatic commercial
ice makers, DOE is considering
alternative energy determination
methods or alternative rating methods
for automatic commercial ice makers.

DOE recently issued a request for
information on this issue. 76 FR 21673
(April 18, 2011).

In response to Howe’s comment, this
test procedure rulemaking does not
describe sampling plans or define basic
model requirements for automatic
commercial ice makers, because that
information is in the CCE final rule.
DOE notes that the CCE final rule
establishes basic model definitions that
allow manufacturers to group individual
models with similar, but not exactly the
same, energy performance
characteristics into a basic model for
purposes of fulfilling the Department’s
testing and certification requirements.
The Department encourages
manufacturers to group similar
individual models as they would in
current industry practice, provided all
models identified in a certification
report as being the same basic model
have the same certified efficiency rating.
The CCE final rule also establishes that
the efficiency rating of a basic model
must be based on the least efficient or
most energy consuming individual
model, or, put another way, all
individual models within a basic model
must be at least as good as the certified
rating. The regulations also require
certification of a new basic model if a
modification results in an increase in
energy or water consumption beyond
the rated amount. 76 FR at 12428-29
(March 7, 2011).

The specific burden on small
manufacturers is discussed in DOE’s
revised final regulatory flexibility
analysis, which can be found in section
IV.B of this document.

IV. Procedural Issues and Regulatory
Review

A. Review Under Executive Order 12866

The Office of Management and Budget
(OMB) has determined that test
procedure rulemakings do not constitute
“significant regulatory actions” under
section 3(f) of Executive Order 12866,
“Regulatory Planning and Review,” 58
FR 51735 (Oct. 4, 1993). Accordingly,
this action was not subject to review
under the Executive Order by the Office
of Information and Regulatory Affairs
(OIRA) in the OMB.

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis (IRFA) whenever an agency is
required to publish a general notice of
proposed rulemaking. When an agency
promulgates a final rule after being
required to publish a general notice of

proposed rulemaking, the agency must
prepare a final regulatory flexibility
analysis (FRFA). The requirement to
prepare these analyses does not apply to
any proposed or final rule if the agency
certifies that the rule will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. If the agency
makes such a certification, the agency
must publish the certification in the
Federal Register along with the factual
basis for such certification.

As required by Executive Order
13272, “Proper Consideration of Small
Entities in Agency Rulemaking,” 67 FR
53461 (Aug. 16, 2002), DOE published
procedures and policies on February 19,
2003, so that the potential impacts of its
rules on small entities are properly
considered during the rulemaking
process. 68 FR 7990. DOE has made its
procedures and policies available on the
Office of the General Counsel’s Web
site: http://www.gc.doe.gov.

DOE reviewed the proposed rule to
amend the test procedure for automatic
commercial ice makers under the
provisions of the Regulatory Flexibility
Act and the procedures and policies
published on February 19, 2003. DOE
certified that the proposed rule, if
adopted, would not result in a
significant impact on a substantial
number of small entities. DOE received
comments on the economic impacts of
the test procedure and responds to these
comments in section II1.B.9. After
consideration of these comments, DOE
continues to certify that the test
procedure amendments set forth in
today’s final rule will not have a
significant impact on a substantial
number of small entities. The factual
basis for this certification is set forth
below.

For manufacturers of automatic
commercial ice makers, the Small
Business Administration (SBA) has set a
size threshold, which defines those
entities classified as ‘““small businesses”
for the purposes of the statute. DOE
used the SBA’s size standards published
on January 31, 1996, as amended, to
determine whether any small entities
would be required to comply with the
rule. See 13 CFR part 121. The
standards are listed by North American
Industry Classification System (NAICS)
code and industry description and are
available at http://www.sba.gov/sites/
default/files/Size_Standards Table.pdf.
ACIM manufacturers are classified
under NAICS 333415, “Air-
Conditioning and Warm Air Heating
Equipment and Commercial and
Industrial Refrigeration Equipment
Manufacturing.” The SBA sets a
threshold of 750 employees or less for
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an entity to be considered as a small
business for this category.

DOE conducted a market survey using
all available public information to
identify potential small manufacturers
who could be impacted by today’s final
rule. DOE reviewed industry trade
association membership directories
(including the Association of Home
Appliance Manufacturers (AHAM)),
product databases (e.g., Federal Trade
Commission (FTC), the Thomas
Register, California Energy Commission
(CEC) and ENERGY STAR databases),
individual company Web sites, and
marketing research tools (e.g., Dun and
Bradstreet reports) to create a list of
companies that manufacture or sell

automatic commercial ice makers
covered by this rulemaking. DOE
reviewed this data to determine whether
the entities met the SBA’s definition of
a small business and manufactured
automatic commercial ice makers. DOE
screened out companies that do not
offer products covered by this
rulemaking, do not meet the definition
of a “small business,” or are foreign
owned and operated.

DOE initially identified 24
manufacturers of automatic commercial
ice makers available in the United
States. Of these 24 companies, 10 were
determined to be foreign owned or have
more than 750 employees, meaning that
they would not qualify as small

businesses. Of the remaining 14 entities,
5 manufacture ice makers for residential
uses and 1 has filed for bankruptcy.
Thus, DOE identified 8 manufacturers
that produce covered automatic
commercial ice makers and can be
considered small businesses.

Table IV.1 stratifies the small
businesses according to their number of
employees. The smallest company has 5
employees and the largest has 175
employees. The majority of the small
businesses affected by this rulemaking
(75 percent) have fewer than 50
employees and all but one of the small
businesses have fewer than 100
employees.

TABLE IV.1—SMALL BUSINESS SizE BY NUMBER OF EMPLOYEES

Number of small Percentage of Cumulative
Number of employees businesses small businesses percentage
6 76 75
1 13 88
0 0 88
1 13 100

This final rule amends the test
procedure for automatic commercial ice
makers. Specifically, DOE is
incorporating revisions to the DOE test
procedure that:

1. Update the references to AHRI
Standard 810-2007 with Addendum 1
and ANSI/ASHRAE Standard 29-2009;

2. Expand the scope of the test
procedure to include equipment with
capacities from 50 to 4,000 pounds of
ice per 24 hours;

3. Provide test methods for
continuous type ice makers and
standardize the measurement of energy
and water use for continuous type ice
makers with respect to ice hardness;

4. Clarify the test method and
reporting requirements for remote
condensing automatic commercial ice
makers designed for connection to
remote compressor racks; and

5. Discontinue the use of a clarified
energy use rate calculation and instead
calculate energy use per 100 pounds of
ice as specified in ANSI/ASHRAE
Standard 29-2009.

Changes to the existing rule as
described in the preceding paragraph
have potential impacts on
manufacturers who will be required to
revise their current testing program to
comply with DOE’s energy conservation
standards. DOE has analyzed these
impacts on small businesses and
presents its findings in the remainder of
this section.

Currently, only automatic commercial
ice makers that produce cube type ice
with capacities between 50 and 2,500

pounds of ice per 24 hours must be
tested using the DOE test procedure to
show compliance with energy
conservation standards established in
EPACT 2005. Automatic commercial ice
makers with larger capacities, batch
type ice makers that produce other than
cube type ice, and continuous type ice
makers of any capacity have not been
subject to this rule. This rulemaking
would institute new testing
requirements for automatic commercial
batch type ice makers that produce cube
type ice with capacities between 2,500
and 4,000 pounds of ice per 24 hours,
batch type ice makers that produce
other than cube type ice with capacities
between 50 and 4,000 pounds of ice per
24 hours, and continuous type ice
makers with capacities between 50 and
4,000 pounds of ice per 24 hours. The
costs to manufacturers associated with
these test procedures were estimated to
range from $5,000 to $7,500 per tested
model. This estimate is based on input
from manufacturers and third-party
testing laboratories for completing a test
as specified by AHRI Standard 810—
2007 with Addendum 1 on automatic
commercial ice makers. Additional
testing requirements will be mandatory
for continuous type ice makers to assess
ice hardness, as discussed in the
following paragraph.

The additional test methods required
for continuous type ice makers will
standardize energy and water use with
respect to ice hardness. This test will
consist of performing an additional

calorimetry test, as specified in
ASHRAE Standard 29-2009, normative
annex A. DOE estimates that performing
this test will require 2 additional hours
of laboratory time, including the time to
perform necessary calculations, per
unit. Costs associated with the
calorimetry test have been estimated by
DOE to equal approximately 10 percent
of the AHRI 810 test or $500 to $740.
These costs would not include those
associated with transportation,
assuming that the unit would be
analyzed at the same time as the
required AHRI 810 test. DOE estimates
that 28 percent of all automatic
commercial ice makers would be subject
to this additional test procedure. This
estimate was developed based on
publicly available listings of automatic
commercial ice makers (e.g., AHRI and
CEC databases) and manufacturer Web
sites.

The primary cost for small businesses
under this rulemaking would result
from the aforementioned additional
testing requirements. These costs were
applied to the number of existing
designs subject to testing requirements
outlined in this rulemaking, which DOE
estimated at 30 models (for all small
businesses combined) in the April 2011
NOPR. DOE based the April 2011 NOPR
estimate on an estimate of fundamental
ACIM individual model offerings,
consolidated into basic models based on
similar features. For example, DOE
estimated that each capacity of each
unique product line (typically
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determined by SKU numbers)
represented a separate basic model that
was required to be certified. DOE
researched manufacturer catalogs and
publically available databases to
determine the number of unique
product lines and capacities
manufacturers offered to arrive at the
estimate of 30 basic models for all small
businesses.

Based on DOE’s review of public
comments in response to the April 2011
NOPR and a detailed discussion of
model characteristics with one small
manufacturer, the number of models
affected by these test procedures was
increased to 264 models for all small
manufacturers. This increase was based
on the number of different features
offered within each product line that
DOE did not account for in the April
2011 NOPR estimate, such as different
refrigerants. Further, DOE assumes that
each company would introduce a new
base model (8 new models for testing)
in each year of the 5-year (2015-2019)
analysis time horizon (for a total of 40

new models for testing). Thus, costs are
higher in the first year following
implementation of the new testing
requirements as existing models are
tested but decline in future years as the
requirements are applied only to new
models. Two scenarios were developed
to reflect the low- and high-end cost
estimates for each test presented
previously in this section. Based on
these assumptions, testing costs for
small businesses were estimated at $1.4
to $2.0 million in 2015 and $41,120 to
$60,858 in 2016 through 2019. DOE
presents the costs for the testing of all
of these models in Table IV.2. As
discussed below, however, DOE notes
that based on grouping of similar basic
models, the total number of models to
be tested is likely to be significantly
smaller.

In addition to testing costs, DOE
estimates an additional $24,572 in
review and filing costs over the 5-year
analysis time horizon. DOE bases its
estimate on the assumptions that it
would take an engineer 2 hours to

communicate with the testing
laboratory, review test results, prepare
adequate documentation, and file the
report. The average hourly salary for an
engineer completing these tasks is
estimated at $38.74.8 Fringe benefits are
estimated at 30 percent of total
compensation, which brings the hourly
costs to employers associated with
review and filing of reports to $55.34.9

The incremental costs incurred by
small businesses to implement the
requirements of this rulemaking are
summarized in Table IV.2. Total costs to
small businesses are estimated at $1.5 to
$2.3 million over the 5-year analysis
time horizon. The present value costs of
this rulemaking on small businesses are
estimated at $1.2 to $1.7 million, or
$144,989 to $213,477 per small
business, for an average annual cost of
$28,998—-$42,695. Annual costs are
discounted using a 7-percent real
discount rate, as recommended in OMB
Circular A-94.

TABLE |V.2—ANNUAL COSTS OF COMPLIANCE FOR SMALL BUSINESSES (2015-2019)

Vear Testing costs Review/filing Total costs Discounted costs
Low end High end costs Low end High end Low end High end
$1,356,960 | $2,008,301 $21,916 | $1,378,876 | $2,030,217 | $1,051,938 | $1,548,843
41,120 60,858 664 41,784 61,522 29,791 43,864
41,120 60,858 664 41,784 61,522 27,843 40,995
41,120 60,858 664 41,784 61,522 26,021 38,313
41,120 60,858 664 41,784 61,522 24,319 35,806
1,521,440 2,251,731 24,572 1,546,012 2,276,303 1,159,912 1,707,820
................................................................................................................................... 144,989 213,477

DOE also estimated costs to small
businesses using CCE basic model
definitions, which allow manufacturers
to group individual models with
similar, but not exactly the same, energy
performance characteristics into basic
models for purposes of compliance with
DOE’s regulations. 76 FR at 12428-29
(March 7, 2011). DOE reviewed product
literature and manufacturer Web sites to
determine, on average, the number of
individual models that could be
grouped together into representative
basic models. DOE determined that, for
automatic commercial ice makers, an
average of eight individual models
could be grouped into basic models for
the purposes of compliance with DOE’s
energy conservation standards, thus
reducing the number of models that
would require testing from 264 to 33.

87.S. Department of Labor, Bureau of Labor
Statistics. National Occupational Employment and
Wage Estimates. 2009. Washington, DC.

DOE’s CCE requirements also require
that each model be tested twice. Using
the provisions for basic model grouping
established in DOE’s CCE final rule,
DOE estimated the costs to small
businesses to be between $673,596 and
$994,332 over the 5-year analysis time
horizon. The present value costs of this
rulemaking on all small businesses
under this scenario are estimated at
$475,126 to $701,360, or $59,391 to
$87,670 per small business, for an
average annual cost of $11,878 to
$17,534.

The findings of the DOE analysis
suggest that small business
manufacturers of automatic commercial
ice makers would not be
disproportionally impacted by the test
procedure amendments, relative to their
competition. Testing procedures are

9U.S. Department of Labor, Bureau of Labor
Statistics. Employer Costs for Employee

required for each base model and only
models produced by manufacturers that
are covered by this rule would be
required to be tested. DOE research
indicates that the small entities affected
by this regulation produce fewer
automatic commercial ice makers, on
average, when compared to larger
businesses. Small businesses
manufacture, on average, 264 individual
models and 33 basic models covered by
this rule, while large businesses
manufacture an average of 2,176
individual models and 272 basic
models. Thus, small businesses are
subject to fewer testing procedures, and
testing costs for large businesses are
estimated to be approximately 8.2 times
higher than costs for small businesses.
DOE has, therefore, concluded that large
and small entities would incur a

Compensation—Management, Professional, and
Related Employees. 2010. Washington, DC.
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proportional distribution of costs
associated with the new testing
requirements.

DOE conducted an analysis to
measure the maximum testing cost
burden relative to the gross profits of
small manufacturers. The costs used in
this analysis are the total cost to small
businesses if they were to test each
individual model, as presented in Table
IV.2. DOE notes that these testing costs
could be reduced by grouping
individual models into basic models for
the purpose of certification with
existing energy conservation standards,
as explained above. The analysis
utilized financial data gathered from
other public sources to derive the
average annual gross profits of the small
businesses impacted by this rule. The
average industry gross profit margin was
estimated at 29.0 percent.1® The
annualized costs associated with this
rulemaking were then compared to
estimated gross profits to determine the
magnitude of the cost impacts of this
regulation on small businesses. Based
on this analysis, DOE estimates that the
total increase in testing burden amounts
to approximately 0.5 to 0.7 percent of
gross profit for the small manufacturers
affected by this rule. DOE further
estimates that the cost burden of the
testing procedures is equal to
approximately 0.1 to 0.2 percent of
average annual sales ($8.9 million 11)
per small entity affected by this
regulation. DOE concludes that these
values do not represent a significant
economic impact.

Based on the criteria outlined above,
DOE continues to certify that the test
procedure amendments would not have
a “significant economic impact on a
substantial number of small entities.”
DOE has transmitted the certification
and supporting statement of factual
basis to the Chief Counsel for Advocacy
of the Small Business Administration
for review under 5 U.S.C. 605(b).

C. Review Under the Paperwork
Reduction Act of 1995

Manufacturers of automatic
commercial ice makers must certify to
DOE that their equipment complies with
any applicable energy conservation
standards. In certifying compliance,
manufacturers must test their
equipment according to the DOE test

10 BizStats. Free Business Statistics and Financial
Ratios. Industry Income-Expense Statements. (Last
accessed February 17, 2011.) <http://
www.bizstats.com/corporation-industry-financials/
manufacturing-31/machinery-manufacturing-333/
ventilation-heating-a-c-and-commercial-
refrigeration-equipment-333410/show>.

11 Calculated based on data obtained from
http://www.manta.com and Dun and Bradstreet
reports.

procedure for automatic commercial ice
makers, including any amendments
adopted for the test procedure. DOE has
established regulations for the
certification and record-keeping
requirements for all covered consumer
products and commercial equipment,
including automatic commercial ice
makers. 76 FR 12422 (March 7, 2011).
The collection-of-information
requirement for the certification and
recordkeeping is subject to review and
approval by OMB under the Paperwork
Reduction Act (PRA). This requirement
has been approved by OMB under OMB
Control Number 1910-1400. Public
reporting burden for the certification is
estimated to average 20 hours per
response, including the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

D. Review Under the National
Environmental Policy Act of 1969

In this final rule, DOE amends its test
procedure for automatic commercial ice
makers. DOE has determined that this
rule falls into a class of actions that are
categorically excluded from review
under the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq.) and DOE’s implementing
regulations at 10 CFR part 1021.
Specifically, this rule amends an
existing rule without affecting the
amount, quality, or distribution of
energy usage, and therefore will not
result in any environmental impacts.
Thus, this rulemaking is covered by
Categorical Exclusion A5 under 10 CFR
part 1021, subpart D, which applies to
any rulemaking that interprets or
amends an existing rule without
changing the environmental effect of
that rule. Accordingly, neither an
environmental assessment nor an
environmental impact statement is
required.

E. Review Under Executive Order 13132

Executive Order 13132, “Federalism,”
64 FR 43255 (Aug. 4, 1999), imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have Federalism implications. The
Executive Order requires agencies to
examine the constitutional and statutory

authority supporting any action that
would limit the policymaking discretion
of the States and to carefully assess the
necessity for such actions. The
Executive Order also requires agencies
to have an accountable process to
ensure meaningful and timely input by
State and local officials in the
development of regulatory policies that
have Federalism implications. On
March 14, 2000, DOE published a
statement of policy describing the
intergovernmental consultation process
it will follow in the development of
such regulations. 65 FR at 13735. DOE
examined this final rule and determined
that it will not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. EPCA
governs and prescribes Federal
preemption of State regulations as to
energy conservation for the equipment
that is the subject of today’s final rule.
States can petition DOE for exemption
from such preemption to the extent, and
based on criteria, set forth in EPCA. (42
U.S.C. 6297(d)) No further action is
required by Executive Order 13132.

F. Review Under Executive Order 12988

Regarding the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (Feb. 7, 1996),
imposes on Federal agencies the general
duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; (3)
provide a clear legal standard for
affected conduct rather than a general
standard; and (4) promote simplification
and burden reduction. Section 3(b) of
Executive Order 12988 specifically
requires that Executive agencies make
every reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect, if any; (2) clearly
specifies any effect on existing Federal
law or regulation; (3) provides a clear
legal standard for affected conduct
while promoting simplification and
burden reduction; (4) specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of applicable
standards in sections 3(a) and 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required


http://www.bizstats.com/corporation-industry-financials/manufacturing-31/machinery-manufacturing-333/ventilation-heating-a-c-and-commercial-refrigeration-equipment-333410/show
http://www.bizstats.com/corporation-industry-financials/manufacturing-31/machinery-manufacturing-333/ventilation-heating-a-c-and-commercial-refrigeration-equipment-333410/show
http://www.bizstats.com/corporation-industry-financials/manufacturing-31/machinery-manufacturing-333/ventilation-heating-a-c-and-commercial-refrigeration-equipment-333410/show
http://www.bizstats.com/corporation-industry-financials/manufacturing-31/machinery-manufacturing-333/ventilation-heating-a-c-and-commercial-refrigeration-equipment-333410/show
http://www.bizstats.com/corporation-industry-financials/manufacturing-31/machinery-manufacturing-333/ventilation-heating-a-c-and-commercial-refrigeration-equipment-333410/show
http://www.manta.com
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review and determined that, to the
extent permitted by law, this final rule
meets the relevant standards of
Executive Order 12988.

G. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) requires
each Federal agency to assess the effects
of Federal regulatory actions on state,
local, and tribal governments and the
private sector. Public Law 104—4, sec.
201 (codified at 2 U.S.C. 1531). For a
regulatory action resulting in a rule that
may cause the expenditure by state,
local, and tribal governments, in the
aggregate, or by the private sector of
$100 million or more in any one year
(adjusted annually for inflation), section
202 of UMRA requires a Federal agency
to publish a written statement that
estimates the resulting costs, benefits,
and other effects on the national
economy. (2 U.S.C. 1532(a), (b)) The
UMRA also requires a Federal agency to
develop an effective process to permit
timely input by elected officers of state,
local, and tribal governments on a
proposed ‘“‘significant intergovernmental
mandate,” and requires an agency plan
for giving notice and opportunity for
timely input to potentially affected
small governments before establishing
any requirements that might
significantly or uniquely affect small
governments. On March 18, 1997, DOE
published a statement of policy on its
process for intergovernmental
consultation under UMRA. 62 FR at
12820; also available at http://
www.gc.doe.gov. DOE examined today’s
final rule according to UMRA and its
statement of policy and determined that
the rule contains neither an
intergovernmental mandate, nor a
mandate that may result in the
expenditure of $100 million or more in
any year, so these requirements do not

apply.

H. Review Under the Treasury and
General Government Appropriations
Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being.
Today’s final rule will not have any
impact on the autonomy or integrity of
the family as an institution.
Accordingly, DOE has concluded that it
is not necessary to prepare a Family
Policymaking Assessment.

I. Review Under Executive Order 12630

DOE has determined, under Executive
Order 12630, “Governmental Actions
and Interference with Constitutionally
Protected Property Rights,” 53 FR 8859
(March 18, 1988), that this regulation
will not result in any takings that might
require compensation under the Fifth
Amendment to the U.S. Constitution.

J. Review Under Treasury and General
Government Appropriations Act, 2001

Section 515 of the Treasury and
General Government Appropriations
Act, 2001 (44 U.S.C. 3516 note) provides
for agencies to review most
disseminations of information to the
public under guidelines established by
each agency pursuant to general
guidelines issued by OMB. OMB’s
guidelines were published at 67 FR
8452 (Feb. 22, 2002), and DOE’s
guidelines were published at 67 FR
62446 (Oct. 7, 2002). DOE has reviewed
today’s final rule under the OMB and
DOE guidelines and has concluded that
it is consistent with applicable policies
in those guidelines.

K. Review Under Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to OMB a Statement
of Energy Effects for any significant
energy action. A “‘significant energy
action” is defined as any action by an
agency that promulgated or is expected
to lead to promulgation of a final rule,
and that: (1) Is a significant regulatory
action under Executive Order 12866, or
any successor order; and (2) is likely to
have a significant adverse effect on the
supply, distribution, or use of energy; or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any significant energy action, the agency
must give a detailed statement of any
adverse effects on energy supply,
distribution, or use if the regulation is
implemented, and of reasonable
alternatives to the action and their
expected benefits on energy supply,
distribution, and use.

Today’s regulatory action is not a
significant regulatory action under
Executive Order 12866. Moreover, it
would not have a significant adverse
effect on the supply, distribution, or use
of energy, nor has it been designated as
a significant energy action by the
Administrator of OIRA. Therefore, it is
not a significant energy action, and,
accordingly, DOE has not prepared a
Statement of Energy Effects.

L. Review Under Section 32 of the
Federal Energy Administration Act of
1974

Under section 301 of the Department
of Energy Organization Act (Pub. L. 95—
91; 42 U.S.C. 7101), DOE must comply
with section 32 of the Federal Energy
Administration Act of 1974, as amended
by the Federal Energy Administration
Authorization Act of 1977. (15 U.S.C.
788; FEAA) Section 32 provides in
relevant part that, where a proposed
rule authorizes or requires use of
commercial standards, the NOPR must
inform the public of the use and
background of such standards. In
addition, section 32(c) requires DOE to
consult with the Attorney General and
the Chairman of the FTC concerning the
impact of the commercial or industry
standards on competition.

This final rule incorporates testing
methods contained in the following
commercial standards:

1. AHRI Standard 810-2007 with
Addendum 1, which supersedes AHRI
Standard 810-2003, “2007 Standard for
Performance Rating of Automatic
Commercial Ice Makers,” section 3,
“Definitions,” section 4, ‘“Test
Requirements,”” and section 5, ‘“Rating
Requirements” into 10 CFR 431.134(b);
and

2. ANSI/ASHRAE Standard 29-2009,
which supersedes ANSI/ASHRAE
Standard 29-1988 (RA 2005), “Method
of Testing Automatic Ice Makers,” 10
CFR 431.134(b) and (b)(2).

DOE has consulted with both the
Attorney General and the Chairman of
the FTC about the impact on
competition of using the methods
contained in these standards and has
received no comments objecting to their
use.

M. Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress on the promulgation
of today’s rule before its effective date.
The report will state that it has been
determined that the rule is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

V. Approval of the Office of the
Secretary

The Secretary of Energy has approved
publication of this final rule.

List of Subjects in 10 CFR Part 431

Administrative practice and
procedure, Confidential business
information, Energy conservation test
procedures, Incorporation by reference,
Reporting and recordkeeping
requirements.
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Issued in Washington, DC, on December
20, 2011.
Kathleen B. Hogan,
Deputy Assistant Secretary, Energy Efficiency
and Renewable Energy.

For the reasons set forth in the
preamble, DOE amends part 431 of title
10, Code of Federal Regulations to read
as follows:

PART 431—ENERGY EFFICIENCY
PROGRAM FOR CERTAIN
COMMERCIAL AND INDUSTRIAL
EQUIPMENT

m 1. The authority citation for part 431
continues to read as follows:

Authority: 42 U.S.C. 6291-6317.

m 2. Section 431.132 is amended by
adding in alphabetical order the
definitions of “batch type ice maker,”
“continuous type ice maker,” and “ice
hardness factor,” and revising the
definitions of “cube type ice” and
“energy use” to read as follows:

§431.132 Definitions concerning
automatic commercial ice makers.
* * * * *

Batch type ice maker means an ice
maker having alternate freezing and
harvesting periods. This includes
automatic commercial ice makers that
produce cube type ice and other batch
technologies. Referred to as cubes type
ice maker in AHRI 810 (incorporated by
reference, see §431.133).

Continuous type ice maker means an
ice maker that continually freezes and
harvests ice at the same time.

Cube type ice means ice that is fairly
uniform, hard, solid, usually clear, and
generally weighs less than two ounces
(60 grams) per piece, as distinguished
from flake, crushed, or fragmented ice.
Note that this conflicts and takes
precedence over the definition
established in AHRI 810 (incorporated
by reference, see § 431.133), which
indicates that “‘cube” does not reference
a specific size or shape.

Energy use means the total energy
consumed, stated in kilowatt hours per
one-hundred pounds (kWh/100 1b) of
ice stated in multiples of 0.1. For remote
condensing (but not remote compressor)
automatic commercial ice makers and
remote condensing and remote
compressor automatic commercial ice
makers, total energy consumed shall
include the energy use of the ice-making

Ice Hardness Adjustment Factor =

mechanism, the compressor, and the
remote condenser or condensing unit.
* * * * *

Ice hardness factor means the latent
heat capacity of harvested ice, in British
thermal units per pound of ice (Btu/lb),
divided by 144 Btu/lb, expressed as a

percent.
* * * * *

m 3. Section 431.133 is revised to read
as follows:

§431.133 Materials incorporated by
reference.

(a) General. We incorporate by
reference the following standards into
Subpart H of Part 431. The material
listed has been approved for
incorporation by reference by the
Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. Any subsequent
amendment to a standard by the
standard-setting organization will not
affect the DOE regulations unless and
until amended by DOE. Material is
incorporated as it exists on the date of
the approval and a notice of any change
in the material will be published in the
Federal Register. All approved material
is available for inspection at the U.S.
Department of Energy, Office of Energy
Efficiency and Renewable Energy,
Building Technologies Program, 6th
Floor, 950 L’Enfant Plaza SW.,
Washington, DC 20024, (202) 586—2945,
or go to: http://www1.eere.energy.gov/
buildings/appliance_standards/. Also,
this material is available for inspection
at National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030
or go to http://www.archives.gov/
federal register/code_of federal
regulations/ibr_locations.html.
Standards can be obtained from the
sources listed below.

(b) AHRI. Air-Conditioning, Heating,
and Refrigeration Institute, 2111 Wilson
Blvd., Suite 500, Arlington, VA 22201,
(703) 5248800, ahri@ahrinet.org, or
http://www.ahrinet.org.

(1) AHRI Standard 810-2007 with
Addendum 1, (“AHRI 810"),
Performance Rating of Automatic
Commercial Ice-Makers, March 2011;
IBR approved for §§431.132 and
431.134.

(2) [Reserved].

(c) ASHRAE. American Society of
Heating, Refrigerating and Air-

Conditioning Engineers, Inc., 1791
Tullie Circle NE., Atlanta, GA 30329,
(404) 636—8400, ashrae@ashrae.org, or
http://www.ashrae.org.

(1) ANSI/ASHRAE Standard 29-2009,
(“ANSI/ASHRAE 29”’), Method of
Testing Automatic Ice Makers,
(including Errata Sheets issued April 8,
2010 and April 21, 2010), approved
January 28, 2009; IBR approved for
§431.134.

(2) [Reserved].

M 4. Section 431.134 is revised to read
as follows:

§431.134 Uniform test methods for the
measurement of energy and water
consumption of automatic commercial ice
makers.

(a) Scope. This section provides the
test procedures for measuring, pursuant
to EPCA, the energy use in kilowatt
hours per 100 pounds of ice (kWh/100
Ib ice) and the condenser water use in
gallons per 100 pounds of ice (gal/100
Ib ice) of automatic commercial ice
makers with capacities between 50 and
4,000 pounds of ice per 24 hours.

(b) Testing and Calculations. Measure
the energy use and the condenser water
use of each covered product by
conducting the test procedures set forth
in AHRI 810, section 3, ‘“Definitions,”
section 4, “Test Requirements,” and
section 5, “Rating Requirements”
(incorporated by reference, see
§431.133). Where AHRI 810 references
“ASHRAE Standard 29,” ANSI/
ASHRAE Standard 29-2009
(incorporated by reference, see
§431.133) shall be used. All references
to cube type ice makers in AHRI 810
apply to all batch type automatic
commercial ice makers.

(1) For batch type automatic
commercial ice makers, the energy use
and condenser water use will be
reported as measured in this paragraph
(b), including the energy and water
consumption, as applicable, of the ice-
making mechanism, the compressor,
and the condenser or condensing unit.

(2)(i) For continuous type automatic
commercial ice makers, determine the
energy use and condenser water use by
multiplying the energy consumption or
condenser water use as measured in this
paragraph (b) by the ice hardness
adjustment factor, determined using the
following equation:

144 Btu/_lb + 38 Btu/lh

144 Btu /lb - (lce Hardness Factor /100) + 3gBtu /Ib


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www1.eere.energy.gov/buildings/appliance_standards/
http://www1.eere.energy.gov/buildings/appliance_standards/
http://www.ahrinet.org
http://www.ashrae.org
mailto:ashrae@ashrae.org
mailto:ahri@ahrinet.org

1614

Federal Register/Vol. 77, No. 7/ Wednesday, January 11, 2012/Rules and Regulations

(ii) Determine the ice hardness factor
by following the procedure specified in
the “Procedure for Determining Ice
Quality” in section A.3 of normative
annex A of ANSI/ASHRAE 29
(incorporated by reference, see
§431.133), except that the test shall be
conducted at an ambient air temperature
of 70 °F + 1 °F, with an initial water
temperature of 90 °F + 1 °F, and weights
shall be accurate to within *+ 2 percent
of the quantity measured. The ice
hardness factor is equivalent to the
corrected net cooling effect per pound of
ice, line 19 in ANSI/ASHRAE 29 Table
A1, where the calorimeter constant used
in line 18 shall be that determined in
section A2 using seasoned, block ice.

[FR Doc. 2012-218 Filed 1-10-12; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA—2010-1193; Amdit. No. 25—
136]

RIN 2120-AJ80

Harmonization of Airworthiness
Standards for Transport Category
Airplanes—Landing Gear Retracting
Mechanisms and Pilot Compartment
View

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The Federal Aviation
Administration amends the
airworthiness standards for transport
category airplanes on landing gear
retracting mechanisms and the pilot
compartment view. For the landing gear
retracting mechanism, this rulemaking
adopts the 1-g stall speed as a reference
stall speed instead of the minimum
speed obtained in a stalling maneuver
and adds an additional requirement to
keep the landing gear and doors in the
correct retracted position in flight. For
the pilot compartment view, this
rulemaking revises the requirements for
pilot compartment view in precipitation
conditions. This action eliminates
regulatory differences between the
airworthiness standards of the U.S. and
the European Aviation Safety Agency
(EASA), without affecting current
industry design practices.

DATES: Effective March 12, 2012.
ADDRESSES: For information on where to
obtain copies of rulemaking documents
and other information related to this
final rule, see “How To Obtain

Additional Information” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
action, contact Mahinder Wahi, Federal
Aviation Administration, Propulsion
and Mechanical Systems Branch, ANM—
112, Transport Airplane Directorate,
Aircraft Certification Service, 1601 Lind
Avenue SW., Renton, WA 98057;
telephone (425) 227-1262; facsimile
(425) 227-1320, email
mahinder.wahi@faa.gov.

For legal questions about this
proposed rule, contact Doug Anderson,
FAA, Office of the Regional Gounsel
(ANM-7), 1601 Lind Avenue SW.,
Renton, Washington 98057; telephone
(425) 227-2166; facsimile (425) 227—
1007; email Douglas.Anderson@faa.gov.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules on
aviation safety is found in Title 49 of the
United States Code. Subtitle I, Section
106 describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, “General requirements.” Under
that section, the FAA is charged with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
and minimum standards for the design
and performance of aircraft that the
Administrator finds necessary for safety
in air commerce. This regulation is
within the scope of that authority. It
prescribes new safety standards for the
design and operation of transport
category airplanes.

List of Abbreviations Frequently Used
in This Document

Term Definition

Vs the stalling speed or the minimum
steady flight speed at which the airplane is
controllable.

Vs the stalling speed or the minimum
steady flight speed obtained in a specific
configuration.

Vsr reference stall speed and may not be
less than a 1-g stall speed.

Vsri reference stall speed in a specific
configuration.

1-g stall speed minimum speed at which
the airplane can develop the usable
maximum lift force capable of supporting
the weight of the airplane.

List of Acronyms Frequently Used in
This Document

ALPA Airline Pilots Association

ANAC Ageéncia Nacional de Aviagdo Civil

ARAC Aviation Rulemaking Advisory
Committee

EASA European Aviation Safety Agency

FAA Federal Aviation Administration

ICAO International Civil Aviation
Organization

JAA European Joint Aviation Authorities

NPRM Notice of Proposed Rulemaking

RFA Regulatory Flexibility Act

SBREFA Small Business Regulatory
Enforcement Fairness Act

1. Overview of Final Rule

This action harmonizes airworthiness
certification standards for landing gear
mechanisms and pilot compartment
view for transport category airplanes
with those of EASA. Harmonizing these
airworthiness standards reduces costs to
airplane manufacturers and operators
while retaining the level of safety.

II. Background
A. Statement of the Problem

This rulemaking results from an
agreement between the European Joint
Aviation Authorities (JAA), the
predecessor to EASA, and the FAA to
harmonize certain airworthiness
standards between the two authorities.
Differences between the regulations of
the FAA and foreign certification
authorities increase the cost and
complexity of certification without
contributing significantly to safety.
These rules result from the
recommendations of the Aviation
Rulemaking Advisory Committee,
through its Mechanical Systems
Harmonization Working Group
(MSHWG).

B. Summary of the NPRM

The FAA published a notice of
proposed rulemaking (NPRM), Docket
No. FAA-2010-1193; Notice No. 10-19
in the Federal Register on January 5,
2011 (76 FR 472). The NPRM proposed
to amend the standards for landing gear
retraction mechanism and pilot
compartment view to harmonize with
the corresponding EASA standards. The
proposed standards for landing gear
addressed reference stall speed, positive
means to keep the landing gear and
doors in the correct retracted position,
gear position indication, and protection
of equipment on the landing gear and in
the wheel well. The proposed standards
for pilot compartment view addressed
single failures of rain removal systems,
alternatives to the openable side
window requirement and certain
environmental conditions.

The comment period for the NPRM
ended on April 5, 2011.

C. General Overview of Comments

The FAA received comments from
Airbus, Boeing Company, Bombardier,
Cessna Aircraft Company, Embraer,
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Hawker Beechcraft, Transport Canada,
and Air Line Pilots Association,
International (ALPA). ALPA, Airbus,
Bombardier, and Cessna provided
general comments in support of the
proposed changes.

Embraer correctly noted that a
proposed text change to § 25.729(a)(3)
was unnecessary since EASA had
already adopted the current FAA
standard. The proposed change to
§25.729(a)(3) is therefore withdrawn.
Boeing, Transport Canada, and Hawker
Beechcraft proposed changes to the
regulatory text. Embraer requested that
the FAA wait for the final rule issuance
of NPRM 10-10, Airplane and Engine
Certification Requirements in
Supercooled Large Drop, Mixed Phase,
and Ice Crystal Icing Conditions (75 FR
37311, June 29, 2010) (Docket No. FAA—
2010-0636) before issuing this final
rule. Boeing, Transport Canada and
Bombardier noted editorial errors which
have been corrected.

D. Associated Advisory Circular
Guidance Material

Adpvisory Circular AC 25.729-1 has
been revised to incorporate acceptable
means of compliance to the amended
requirements of this rulemaking action.
A draft of this AC was made available
for public comment during the comment
period of the NPRM. The FAA received
comments on the AC from the Brazilian
Civil Aviation Authority (Agéncia
Nacional de Aviagdo Civil—ANAC),
Transport Canada, Boeing Company,
and Embraer. The disposition of the AC
public comments is posted along with
the final version of the AC on the FAA
Regulatory and Guidance Library Web
site (http://rgl.faa.gov/).

II1. Discussion of Public Comments and
Final Rule

A. Effect of Flightcrew Alerting Rule

Boeing recommended the proposed
rule for landing gear position indication
be revised to be consistent with the new
flightcrew alerting rule, § 25.1322.
Boeing’s rationale is that the proposed
wording of § 25.729(e) in the NPRM is
inconsistent with retractable landing
gear and associated door indication
systems on existing FAA type
certificated and recent EASA validated
airplanes. Boeing also stated the
proposed wording and the associated
AC guidance material are inconsistent
with the quiet and dark flight deck
philosophy used on modern airplanes.

The proposed wording would have
required “‘a clear indication or warning
must be provided whenever the landing
gear position is not consistent with the
landing gear selector lever position.” In

some situations, an advisory or caution
message would be appropriate, not a
warning message. Boeing requested a
change to make warning, caution, and
advisory messages compliant with
§25.1322 and provide information to
the flight crew if the gear or doors are
not in the commanded position or are in
a hazardous configuration. Boeing also
recommended deleting § 25.729(e)(7)
and rewording paragraph (e) to
reference § 25.1322 for alerting.

We agree the specification to provide
a “warning” as in the proposed
§25.729(e)(7) is not consistent with the
§25.1322 at the current amendment
level. ARAC recommended and EASA
adopted the proposed wording prior to
the development of the current
§ 25.1322 requirements. The intent of
the wording recommended by ARAC
was consistent with the definition of the
term “‘flightcrew alert” in the current
§25.1322. We replaced the wording
“clear indication or warning” with
“flightcrew alert” to be consistent with
§25.1322. This also addresses the
Boeing comment associated with the
quiet and dark flightdeck concept. It is
not necessary to specifically refer to
§25.1322 in the rule text, as the current
version of § 25.1322 will be in the
certification basis for new type designs
and new significant changes to type
design (as determined per 14 CFR
§21.101).

Boeing also noted the regulation does
not address other landing gear actuation
functions, such as a landing gear lever
lock or truck tilt message to prevent
retraction or the hazards associated with
retracting an out of configuration gear,
or the necessary indication for hazards
associated with semi-lever gears or tail
skid actuation.

The FAA considers that §§ 25.1301,
25.1309 and 25.1322 adequately address
identification and alerting of these
hazards and provide the applicant the
greatest flexibility in the use of such
functions. No change to the rule will be
made in this regard.

B. Wheel Brake Temperature

Hawker Beechcraft stated the
proposed wording for § 25.729(f)(3),
‘“possible wheel brake temperatures,” is
not specific enough. Hawker Beechcraft
recommends changing the text to
“excessive wheel brake temperatures,”
or “wheel brakes overheating.” We note
that because § 25.729(f) refers to the
‘““damaging effects of”” the temperatures,
we believe it is clear the regulation
refers to high “possible” temperatures.
No changes were made to the rule in
response to this comment.

C. Landing Gear Lock

Transport Canada concurs with the
new requirement for a positive means to
keep the landing gear and doors in the
correct retracted position in flight, and
would like a similar requirement for a
downlock. As proposed, § 25.729(b) is a
performance-based rule that requires
positive means to keep the landing gear
extended in flight and on the ground.
Adding specificity to require a
downlock, limits design options that
would otherwise meet the intent of the
rule without increasing the level of
safety. No change to the rule was made
in this regard.

D. Supercooled Large Drop Rulemaking

Embraer suggested the FAA publish
the final rule associated with NPRM
Notice No. 10-10, previously referenced
on page 5, before proceeding with
proposed changes to § 25.773(b) in this
rulemaking since the NPRM proposed to
change § 25.773(b)(1). This rulemaking
includes changes to § 25.773(b)(2) and
additionally to § 25.773(b)(3) and (4),
but proposed no changes to
§ 25.773(b)(1). Since these rulemaking
changes are independent of those
proposed in the Supercooled Large Drop
NPRM, the FAA does not plan to wait
on publishing this rule.

E. Lightning as a Discrete Damage
Source for Pilot Compartment View

Transport Canada requested we add
lightning to the list of discrete damage
sources presented in § 25.773(b)(4)(ii).
The FAA is not aware of any data that
indicates lightning has resulted in the
reduction of pilot compartment view,
therefore changing the regulatory text is
unnecessary.

F. Differences Between the NPRM and
the Final Rule

Except for the editorial correction in
the rule title for § 25.729, the
withdrawal of proposed text change to
§ 25.729(a)(3), and the change in
amendatory language found in
§25.729(e)(7) from ‘A clear indication
or warning” to “A flightcrew alert,” the
changes to §§25.729 and 25.773 are
adopted as proposed.

IV. Regulatory Notices and Analyses

A. Regulatory Evaluation

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 and
Executive Order 13563 direct that each
Federal agency shall propose or adopt a
regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
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of 1980 (Pub. L. 96—354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96—39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, this Trade
Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104-4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impact of the final rule.

Department of Transportation Order
DOT 2100.5 prescribes policies and
procedures for simplification, analysis,
and review of regulations. If the
expected cost impact is so minimal that
a proposed or final rule does not
warrant a full evaluation, this order
permits that a statement to that effect
and the basis for it be included in the
preamble if a full regulatory evaluation
of the costs and benefits is not prepared.
Such a determination has been made for
this final rule.

The reasoning for this determination
follows: The final rule will amend the
airworthiness standards for transport
category airplanes for landing gear
retracting mechanisms and pilot
compartment view to harmonize with
existing, more stringent European
Aviation Safety Agency (EASA)
requirements. For landing gear
retracting mechanisms, the more
stringent EASA requirements ensure (1)
The landing gear is in the appropriate
configuration; (2) the landing gear and
its supporting structure, doors, and
mechanisms operate properly; (3) the
flight crew is aware of the landing gear
position status; and (4) critical
equipment is protected from tire failure
or excessive brake temperatures.

For the pilot compartment view,
reliable and safe operation during
precipitation is ensured by adoption of
the EASA design requirements for flight
deck rain removal systems because there
will be no single failure of the rain
removal system that could lead to a loss
of pilot view through both windshields.
The effect of this requirement is that, for
newly certificated airplanes,
manufacturers must provide a separate,

mechanically and electrically
independent method for clearing the
windshield during precipitation. This
method may include separate flight
deck control switches for left and right
windshield wipers. The FAA has
determined that installation of the
second wiper switch will require
minimal additional costs when the
system is initially designed to comply
with the EASA requirement and
received no comments regarding this
estimate.

A review of current practices of U.S.
manufacturers of transport category
airplanes has revealed that only a
minority of manufacturers are not
already in compliance with the EASA
requirements. For these manufacturers,
the FAA has determined that additional
costs to comply with the EASA
requirements will be minimal and that
there will be additional safety benefits
from adoption of the more stringent
EASA requirements. For the majority of
manufacturers already in compliance
with the EASA requirements as a means
of obtaining joint certification, there
will be no additional compliance costs
or additional safety benefits. We
received no comments regarding this
cost estimate. However, the final rule
will provide benefits from reduced joint
certification costs—in the requirements
for data collection and analysis,
paperwork, and time spent applying for
and obtaining approval from the
regulatory authorities. The FAA
therefore has determined that this final
rule will have minimal costs and
positive net benefits and does not
warrant a full regulatory evaluation.

The FAA has also determined that
this final rule is not a ““significant
regulatory action” as defined in section
3(f) of Executive Order 12866, and is not
“significant” as defined in DOT’s
Regulatory Policies and Procedures.

B. Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96—-354) (RFA) establishes “as a
principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA
covers a wide-range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it would, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA. However, if an agency determines
that a rule is not expected to have a
significant economic impact on a
substantial number of small entities,
section 605(b) of the RFA provides that
the head of the agency may so certify
and a regulatory flexibility analysis is
not required. The certification must
include a statement providing the
factual basis for this determination, and
the reasoning should be clear.

As noted above, this final rule will
impose no or little additional costs on
part 25 manufacturers. Moreover, all
U.S. manufacturers of transport category
airplanes exceed the Small Business
Administration small-entity criteria of
1,500 employees. Therefore, the FAA
certifies that this final rule will not have
a significant economic impact on a
substantial number of small entities.

C. International Trade Impact
Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39), as amended by the
Uruguay Round Agreements Act (Pub.
L. 103—465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a
legitimate domestic objective, such the
protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards. The FAA has assessed
the potential effect of this final rule and
determined that it will promote
international trade by harmonizing U.S.
standards with corresponding EASA
regulations thus reducing the cost of
joint certification.

D. Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more
(adjusted annually for inflation with the
base year 1995) in any one year by State,
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local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “‘significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$141.3 million.

This final rule does not contain such
a mandate. The requirements of Title II
do not apply.

E. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. The
FAA has determined that there is no
new requirement for information
collection associated with this final
rule.

F. International Compatibility

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
conform to International Civil Aviation
Organization (ICAQO) Standards and
Recommended Practices to the
maximum extent practicable. The FAA
has determined that there are no ICAO
Standards and Recommended Practices
that correspond to these regulations.

G. Environmental Analysis

FAA Order 1050.1E identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined this
rulemaking action qualifies for the
categorical exclusion identified in
paragraph 312d and involves no
extraordinary circumstances.

H. Regulations Affecting Intrastate
Aviation in Alaska

Section 1205 of the FAA
Reauthorization Act of 1996 (110 Stat.
3213) requires the FAA, when
modifying its regulations in a manner
affecting intrastate aviation in Alaska, to
consider the extent to which Alaska is
not served by transportation modes
other than aviation, and to establish
appropriate regulatory distinctions. In
the NPRM, the FAA requested
comments on whether the proposed rule
should apply differently to intrastate
operations in Alaska. The agency did
not receive any comments, and has
determined, based on the administrative
record of this rulemaking, that there is
no need to make any regulatory
distinctions applicable to intrastate
aviation in Alaska.

V. Executive Order Determinations

A. Executive Order 13132, Federalism

The FAA has analyzed this final rule
under the principles and criteria of
Executive Order 13132, Federalism. The
agency determined that this action will
not have a substantial direct effect on
the States, or the relationship between
the Federal Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, and, therefore,
does not have Federalism implications.

B. Executive Order 13211, Regulations
That Significantly Affect Energy Supply,
Distribution, or Use

The FAA analyzed this final rule
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). The
agency has determined that it is not a
“significant energy action” under the
executive order and it is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.

VI. How To Obtain Additional
Information

A. Rulemaking Documents

An electronic copy of a rulemaking
document may be obtained by using the
Internet:

1. Search the Federal eRulemaking
Portal (http://www.regulations.gov);

2. Visit the FAA’s Regulations and
Policies Web page at http://
www.faa.gov/regulations policies/ or

3. Access the Government Printing
Office’s Web page at http://
www.fdsys.gov.

Copies may also be obtained by
sending a request (identified by notice,
amendment, or docket number of this
rulemaking) to the Federal Aviation
Administration, Office of Rulemaking,
ARM-1, 800 Independence Avenue
SW., Washington, DC 20591, or by
calling (202) 267-9680.

B. Comments Submitted to the Docket

Comments received may be viewed by
going to http://www.regulations.gov and
following the online instructions to
search the docket number for this
action. Anyone is able to search the
electronic form of all comments
received into any of the FAA’s dockets
by the name of the individual
submitting the comment (or signing the
comment, if submitted on behalf of an
association, business, labor union, etc.).

C. Small Business Regulatory
Enforcement Fairness Act

The Small Business Regulatory
Enforcement Fairness Act (SBREFA) of

1996 requires FAA to comply with
small entity requests for information or
advice about compliance with statutes
and regulations within its jurisdiction.
A small entity with questions regarding
this document, may contact its local
FAA official, or the person listed under
the FOR FURTHER INFORMATION CONTACT
heading at the beginning of the
preamble. To find out more about
SBREFA on the Internet, visit http://
www.faa.gov/regulations policies/
rulemaking/sbre_act/.

List of Subjects in 14 CFR Part 25
Aircraft, Aviation safety.
The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends part 25 of title 14, Code of
Federal Regulations, as follows:

PART 25—AIRWORTHINESS
STANDARDS: TRANSPORT
CATEGORY AIRPLANES

m 1. The authority citation for part 25
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701—
44702, and 44704.

m 2. Amend § 25.729 by revising
paragraphs (a)(1)(ii) and (iii), (b), (e)
introductory text, and (e)(5), adding
paragraph (e)(7), revising paragraphs (f)
introductory text and (f)(1), and adding
paragraph (f)(3) to read as follows:

§25.729 Retracting mechanism.

(a) * x %

1 * x %

(ii) The combination of friction loads,
inertia loads, brake torque loads, air
loads, and gyroscopic loads resulting
from the wheels rotating at a peripheral
speed equal to 1.23Vsgr (with the wing-
flaps in take-off position at design take-
off weight), occurring during retraction
and extension at any airspeed up to 1.5
Vsri (with the wing-flaps in the
approach position at design landing
weight), and

(iii) Any load factor up to those
specified in § 25.345(a) for the wing-
flaps extended condition.

(b) Landing gear lock. There must be
positive means to keep the landing gear
extended in flight and on the ground.
There must be positive means to keep
the landing gear and doors in the correct
retracted position in flight, unless it can
be shown that lowering of the landing
gear or doors, or flight with the landing
gear or doors extended, at any speed, is
not hazardous.

* * * * *

(e) Position indicator and warning

device. If a retractable landing gear is
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used, there must be a landing gear
position indicator easily visible to the
pilot or to the appropriate crew
members (as well as necessary devices
to actuate the indicator) to indicate
without ambiguity that the retractable
units and their associated doors are
secured in the extended (or retracted)
position. The means must be designed

as follows:
* * * * *

(5) The system used to generate the
aural warning must be designed to

minimize false or inappropriate alerts.
* * * * *

(7) A flightcrew alert must be
provided whenever the landing gear
position is not consistent with the
landing gear selector lever position.

(f) Protection of equipment on landing
gear and in wheel wells. Equipment that
is essential to the safe operation of the
airplane and that is located on the
landing gear and in wheel wells must be
protected from the damaging effects of—

(1) A bursting tire;

(3) Possible wheel brake temperatures.

m 3. Amend § 25.773 by revising
paragraph (b)(2) and adding paragraphs
(b)(3) and (4) to read as follows:

§25.773 Pilot compartment view.
* * * * *

(b) * * *

(2) No single failure of the systems
used to provide the view required by
paragraph (b)(1) of this section must
cause the loss of that view by both pilots
in the specified precipitation
conditions.

(3) The first pilot must have a window
that—

(i) Is openable under the conditions
prescribed in paragraph (b)(1) of this
section when the cabin is not
pressurized;

(ii) Provides the view specified in
paragraph (b)(1) of this section; and

(iii) Provides sufficient protection
from the elements against impairment of
the pilot’s vision.

(4) The openable window specified in
paragraph (b)(3) of this section need not
be provided if it is shown that an area
of the transparent surface will remain
clear sufficient for at least one pilot to
land the airplane safely in the event of—

(i) Any system failure or combination
of failures which is not extremely
improbable, in accordance with
§ 25.1309, under the precipitation
conditions specified in paragraph (b)(1)
of this section.

(i) An encounter with severe hail,
birds, or insects.

* * * * *

Issued in Washington, DC, on December
27,2011.

Michael P. Huerta,

Acting Administrator.

[FR Doc. 2012-360 Filed 1-10-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2012-0009; Special
Conditions No. 25-454-SC]

Special Conditions: The Boeing
Company, Model 767-300; Seats With
Inflatable Lapbelts

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Boeing Model 767-300
series airplanes. These airplanes will
have a novel or unusual design feature
associated with seats with inflatable
lapbelts. The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
DATES: The effective date of these
special conditions is January 5, 2012.
We must receive your comments by
February 27, 2012.

ADDRESSES: Send comments identified
by docket number FAA-2012-0009
using any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between
8 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

¢ Fax:Fax comments to Docket
Operations at (202) 493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,
including any personal information the

commenter provides. Using the search
function of the docket Web site, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.dot.gov/

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: ]ohn
Shelden, FAA, Airframe and Cabin
Safety Branch, ANM—115, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington 98057-3356;
telephone (425) 227-2785; facsimile
(425) 227-1320.

SUPPLEMENTARY INFORMATION: The FAA
has determined that notice of, and
opportunity for prior public comment
on, these special conditions are
impracticable because these procedures
would significantly delay issuance of
the design approval and thus delivery of
the affected aircraft. In addition, the
substance of these special conditions
has been subject to the public comment
process in several prior instances with
no substantive comments received. The
FAA therefore finds that good cause
exists for making these special
conditions effective upon issuance.

Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive by the closing date for
comments. We may change these special
conditions based on the comments we
receive.

Background

On April 19, 2011, The Boeing
Company (hereafter referred to as
“Boeing”) applied for a change to Type
Certificate No. A1INM for the
installation of inflatable lapbelts on
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Boeing Model 767-300 series airplanes.
The Model 767-300 is a transport
category airplane powered by two turbo-
fan engines with a maximum passenger
capacity of 290 and a maximum takeoff
weight of 351,600 pounds. These special
conditions are to allow installation of
inflatable lapbelts for head injury
protection on certain seats in the 767—
300 series airplanes similar to Special
Conditions No. 25-187A-SC for Boeing
Model 777 series airplanes and Special
Conditions No. 25-386—SC for Boeing
Model 737 series airplanes.

The inflatable lapbelt is designed to
limit occupant forward excursion in the
event of an accident. This will reduce
the potential for head injury, thereby
reducing the head injury criteria (HIC)
measurement. The inflatable lapbelt
behaves similarly to an automotive
inflatable airbag, but in this case the
airbag is integrated into the lapbelt and
inflates away from the seated occupant.
While inflatable airbags are now
standard in the automotive industry, the
use of an inflatable lapbelt is novel for
commercial aviation.

Title 14, Code of Federal Regulations
(14 CFR) 121.311(j) requires that all
passenger and flight attendant seats in
transport category airplanes meet the
requirements of § 25.562 in effect on or
after June 16, 1988, if they were type
certificated after January 1, 1958,
manufactured on or after October 27,
2009, and operated under part 121 rules
in passenger-carrying operations.

Boeing is required to show
compliance with certain aspects of
§ 25.562 as specified per Type
Certificate Data Sheet (TCDS) A1NM for
the Model 767—-300 (hereafter referred to
as “767-300") series airplanes.
However, 767-300 series airplanes
manufactured on or after October 27,
2009, operated under part 121, must
meet all of the requirements of § 25.562
for passenger and flight attendant seats.
Thus, it is in the interest of installers to
show full compliance to § 25.562, so
that an operator under part 121 may be
able to use the aircraft without having
to do additional certification work. It is
also noted that some foreign civil
airworthiness authorities have invoked
these same operator requirements in the
form of airworthiness directives.

Section 25.785 requires that
occupants be protected from head injury
by either the elimination of any
injurious object within the striking
radius of the head, or by padding.
Traditionally, this has required a set
back of 35 inches from any bulkhead or
other rigid interior feature or, where not
practical, specified types of padding.
The relative effectiveness of these
means of injury protection was not

quantified. With the adoption of
Amendment 25-64 to 14 CFR part 25,
specifically § 25.562, a new standard
that quantifies required head injury
protection was created.

Section 25.562 specifies that each seat
type design approved for crew or
passenger occupancy during takeoff and
landing must be shown to be compliant
by successful completion of dynamic
tests or by rational analysis based on
dynamic tests of a similar type seat. In
particular, the regulations require that
persons not suffer serious head injury
under the conditions specified in the
tests, and that protection must be
provided, or the seat be designed, so
that the head impact does not exceed a
HIC of 1000 units. While the test
conditions described for HIC are
detailed and specific, it is the intent of
the requirement that an adequate level
of head injury protection be provided
for passengers in a severe crash.

Because §§ 25.562 and 25.785 and
associated guidance do not adequately
address seats with inflatable lapbelts,
the FAA recognizes that appropriate
pass/fail criteria need to be developed
that do fully address the safety concerns
specific to occupants of these seats.

Type Certification Basis

Under the provisions of § 21.101,
Boeing must show that the 767-300, as
changed, continues to meet the
applicable provisions of the regulations
incorporated by reference in Type
Certificate No. A1NM or the applicable
regulations in effect on the date of
application for the change. The
regulations incorporated by reference in
the type certificate are commonly
referred to as the “original type
certification basis.” The regulations
incorporated by reference in Type
Certificate No. A1NM are as follows:
part 25 of the Federal Aviation
Regulations as amended by
Amendments 25—1 through 25-37,
except where superseded. The U.S. type
certification basis for the 767-300 is
established in accordance with 14 CFR
21.29 and 21.17 and the type
certification application date. The U.S.
type certification basis is listed in TCDS
No. AINM.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Boeing Model 767—-300 because
of a novel or unusual design feature,
special conditions are prescribed under
the provisions of § 21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to

include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, the special conditions
would also apply to the other model.

In addition to the applicable
airworthiness regulations and special
conditions, the 767-300 must comply
with the fuel vent and exhaust emission
requirements of 14 CFR part 34 and the
noise certification requirements of 14
CFR part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type-certification basis under
§21.101.

Novel or Unusual Design Features

The 767-300 will incorporate the
following novel or unusual design
features: Boeing is proposing to install
an inflatable lapbelt on certain seats of
the 767-300 series airplanes in order to
reduce the potential for head injury in
the event of an accident. The inflatable
lapbelt works similarly to an automotive
airbag, except that the airbag is
integrated with the lapbelt of the
restraint system.

The CFR states the performance
criteria for head injury protection in
objective terms. However, none of these
criteria are adequate to address the
specific issues raised concerning seats
with inflatable lapbelts. The FAA has
therefore determined that, in addition to
the requirements of 14 CFR part 25,
special conditions are needed to address
requirements particular to installation of
seats with inflatable lapbelts.

Accordingly, in addition to the
passenger injury criteria specified in
§ 25.785, these special conditions are
proposed for the Boeing Model 767—-300
series airplanes equipped with
inflatable lapbelts. Other conditions
may be developed, as needed, based on
further FAA review and discussions
with the manufacturer and civil aviation
authorities.

Discussion

From the standpoint of a passenger
safety system, the inflatable lapbelt is
unique in that it is both an active and
entirely autonomous device. While the
automotive industry has good
experience with inflatable airbags, the
conditions of use and reliance on the
inflatable lapbelt as the sole means of
injury protection are quite different. In
automobile installations, the airbag is a
supplemental system and works in
conjunction with an upper torso
restraint. In addition, the crash event is
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more definable and of typically shorter
duration, which can simplify the
activation logic. The airplane operating
environment is also quite different from
automobiles and includes the potential
for greater wear and tear and
unanticipated abuse conditions (due to
galley loading, passenger baggage, etc.);
airplanes also operate where exposure
to high intensity electromagnetic fields
could affect the activation system.

The inflatable lapbelt has two
potential advantages over other means
of head impact protection. First, it can
provide significantly greater protection
than would be expected with energy-
absorbing pads, and second, it can
provide essentially equivalent
protection for occupants of all stature.
These are significant advantages from a
safety standpoint, since such devices
will likely provide a level of safety that
exceeds the minimum standards of the
Federal aviation regulations.
Conversely, inflatable lapbelts in
general are active systems and must be
relied upon to activate properly when
needed, as opposed to an energy-
absorbing pad or upper torso restraint
that is passive, and always available.
Therefore, the potential advantages
must be balanced against these and
other potential disadvantages in order to
develop standards for this design
feature.

The FAA has considered the
installation of inflatable lapbelts to have
two primary safety concerns: First, that
they perform properly under foreseeable
operating conditions, and second, that
they do not perform in a manner or at
such times as would constitute a hazard
to the airplane or occupants. This latter
point has the potential to be the more
rigorous of the requirements, owing to
the active nature of the system.

The inflatable lapbelt will rely on
electronic sensors for signaling and
pyrotechnic charges for activation so
that it is available when needed. These
same devices could be susceptible to
inadvertent activation, causing
deployment in a potentially unsafe
manner. The consequences of such
deployment, as well as failure to deploy,
must be considered in establishing the
reliability of the system. Boeing must
substantiate that the effects of an
inadvertent deployment in flight are
either not a hazard to the airplane, or
that such deployment is an extremely
improbable occurrence (less than 109
per flight hour). The effect of an
inadvertent deployment on a passenger
or crewmember that might be positioned
close to the inflatable lapbelt should
also be considered. The person could be
either standing or sitting. A minimum
reliability level will have to be

established for this case, depending
upon the consequences, even if the
effect on the airplane is negligible.

The potential for an inadvertent
deployment could be increased as a
result of conditions in service. The
installation must take into account wear
and tear so that the likelihood of an
inadvertent deployment is not increased
to an unacceptable level. In this context,
an appropriate inspection interval and
self-test capability are considered
necessary. Other outside influences are
lightning and high intensity radiated
fields (HIRF). Existing regulations
regarding lightning, § 25.1316, and
existing HIRF special conditions for the
767-300 series airplanes, Special
Conditions No. 25—-ANM-18, are
applicable. For the purposes of
compliance with those conditions, if
inadvertent deployment could cause a
hazard to the airplane, the inflatable
lapbelt is considered a critical system; if
inadvertent deployment could cause
injuries to persons, the inflatable lapbelt
should be considered an essential
system. Finally, the inflatable lapbelt
installation should be protected from
the effects of fire, so that an additional
hazard is not created by, for example, a
rupture of the pyrotechnic squib.

In order to be an effective safety
system, the inflatable lapbelt must
function properly and must not
introduce any additional hazards to
occupants as a result of its functioning.
There are several areas where the
inflatable lapbelt differs from traditional
occupant protection systems and
requires special conditions to ensure
adequate performance.

Because the inflatable lapbelt is
essentially a single use device, there is
the potential that it could deploy under
crash conditions that are not sufficiently
severe as to require head injury
protection from the inflatable lapbelt.
Since an actual crash is frequently
composed of a series of impacts before
the airplane comes to rest, this could
render the inflatable lapbelt useless if a
larger impact follows the initial impact.
This situation does not exist with
energy absorbing pads or upper torso
restraints, which tend to provide
continuous protection regardless of
severity or number of impacts in a crash
event. Therefore, the inflatable lapbelt
installation should be such that the
inflatable lapbelt will provide
protection when it is required, by not
expending its protection during a less
severe impact. Also, it is possible to
have several large impact events during
the course of a crash, but there will be
no requirement for the inflatable lapbelt
to provide protection for multiple
impacts.

Since each occupant’s restraint
system provides protection for that
occupant only, the installation must
address seats that are unoccupied. It
will be necessary to show that the
required protection is provided for each
occupant regardless of the number of
occupied seats, and considering that
unoccupied seats may have lapbelts that
are active.

The inflatable lap belt should be
effective for a wide range of occupants.
The FAA has historically considered the
range from the fifth percentile female to
the ninety-fifth percentile male as the
range of occupants that must be taken
into account. In this case, the FAA is
proposing consideration of a broader
range of occupants, due to the nature of
the lapbelt installation and its close
proximity to the occupant. In a similar
vein, these persons could have assumed
the brace position for those accidents
where an impact is anticipated. Test
data indicate that occupants in the brace
position do not require supplemental
protection, and so it would not be
necessary to show that the inflatable
lapbelt will enhance the brace position.
However, the inflatable lapbelt must not
introduce a hazard in that case when
deploying into the seated, braced
occupant.

Another area of concern is the use of
seats, so equipped, by children whether
lap-held, in approved child safety seats,
or occupying the seat directly. Although
specifically prohibited by the FAA
operating regulations, the use of the
supplementary loop belt (“belly belt”)
may be required by other civil aviation
authorities, and should also be
considered with the end goal of meeting
those regulations. Similarly, if the seat
is occupied by a pregnant woman, the
installation needs to address such usage,
either by demonstrating that it will
function properly, or by adding
appropriate limitation on usage.

Since the inflatable lapbelt will be
electrically powered, there is the
possibility that the system could fail
due to a separation in the fuselage.
Since this system is intended as crash/
post-crash protection means, failure due
to fuselage separation is not acceptable.
As with emergency lighting, the system
should function properly if such a
separation occurs at any point in the
fuselage.

Since the inflatable lapbelt is likely to
have a large volume displacement, the
inflated bag could potentially impede
egress of passengers. Since the bag
deflates to absorb energy, it is likely that
an inflatable lapbelt would be deflated
at the time that persons would be trying
to leave their seats. Nonetheless, it is
considered appropriate to specify a time
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interval after which the inflatable
lapbelt may not impede rapid egress.
Ten seconds has been chosen as a
reasonable time since this corresponds
to the maximum time allowed for an
exit to be openable (§ 25.809). In
actuality, it is unlikely that an exit
would be prepared by a flight attendant
this quickly in an accident severe
enough to warrant deployment of the
inflatable lapbelt, and the inflatable
lapbelt will likely deflate much quicker
than ten seconds.

This potential impediment to rapid
egress is even more critical at the seats
installed in the emergency exit rows.
Section 25.813 requires access to the
exit from the main aisle in the form of
an unobstructed passageway and no
interference in opening the exit. The
restraint system must not create an
impediment to the access to, and the
opening of, the exit. In some cases, the
passenger is the one who will open the
exit, such as a Type III over wing hatch.
These lapbelts should be evaluated in
the exit row under existing regulations
(§§25.809 and 25.813) and guidance
material. The inflatable lapbelts must
also be evaluated in post crash
conditions and should be evaluated
using representative restraint systems in
the bag-deployed condition. This
evaluation would include reviewing the
access to and opening of the exit,
specifically for obstructions in the
egress path and any interferences in
opening the exit. Each unique interior
configuration must be considered, for
example, passageway width, single or
dual passageways with outboard seat
removed, etc. If the restraint creates any
obstruction or interference, it is likely
that it could impede the rapid egress of
the airplane. Project-specific guidance is
likely necessary if these restraint
systems are installed at exit door rows.

The current special conditions for the
Boeing 777 series airplanes, Special
Conditions No. 25-187A-SC, were
amended to address flammability of the
airbag material. During the development
of the inflatable lapbelt, the
manufacturer was unable to develop a
fabric that would meet the inflation
requirements for the bag and the
flammability requirements of part I,
paragraph (a)(1)(ii), of appendix F to
part 25. The fabrics that were developed
that met the flammability requirement
did not produce acceptable deployment
characteristics. However, the
manufacturer was able to develop a
fabric that meets the less stringent
flammability requirements of part I,
paragraph (a)(1)(iv), of appendix F to
part 25 and has acceptable deployment
characteristics.

Part I of appendix F to part 25
specifies the flammability requirements
for interior materials and components.
There is no reference to inflatable
restraint systems in appendix F, because
such devices did not exist at the time
the flammability requirements were
written. The existing requirements are
based on both material types, as well as
use, and have been specified in light of
the state-of-the-art of materials available
to perform a given function. In the
absence of a specific reference, the
default requirement would be for the
type of material used to construct the
inflatable restraint, which is a fabric in
this case. However, in writing special
conditions, the FAA must also consider
the use of the material, and whether the
default requirement is appropriate. In
this case, the specialized function of the
inflatable restraint means that highly
specialized materials are needed. The
standard normally applied to fabrics is
a 12-second vertical ignition test.
However, materials that meet this
standard do not perform adequately as
inflatable restraints. Since the safety
benefit of the inflatable restraint is very
significant, the flammability standard
appropriate for these devices should not
screen out suitable materials, thereby
effectively eliminating use of inflatable
restraints. The FAA will need to
establish a balance between the safety
benefit of the inflatable restraint and its
flammability performance. At this time,
the 2.5-inch per minute horizontal test
is considered to provide that balance.
As the state-of-the-art in materials
progresses (which is expected), the FAA
may change this standard in subsequent
special conditions to account for
improved materials.

The following special conditions can
be characterized as addressing either the
safety performance of the system or the
system’s integrity against inadvertent
activation. Because a crash requiring use
of the inflatable lapbelts is a relatively
rare event, and because the
consequences of an inadvertent
activation are potentially quite severe,
these latter requirements are probably
the more rigorous from a design
standpoint.

Finally, it should be noted that the
special conditions are applicable to the
inflatable lapbelt system as installed.
The special conditions are not an
installation approval. Therefore, while
the special conditions relate to each
such system installed, the overall
installation approval is a separate
finding and must consider the combined
effects of all such systems installed.

Applicability

As discussed above, these special
conditions are applicable to the 767—
300. Should Boeing apply at a later date
for a change to the type certificate to
include another model incorporating the
same novel or unusual design feature,
the special conditions would apply to
that model as well.

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplanes. It is not a rule of general
applicability.

The substance of these special
conditions has been subjected to the
notice and comment period in several
prior instances and has been derived
without substantive change from those
previously issued. It is unlikely that
prior public comment would result in a
significant change from the substance
contained herein. Therefore, because a
delay would significantly affect the
certification of the airplane, which is
imminent, the FAA has determined that
prior public notice and comment are
unnecessary and impracticable, and
good cause exists for adopting these
special conditions upon issuance. The
FAA is requesting comments to allow
interested persons to submit views that
may not have been submitted in
response to the prior opportunities for
comment described above.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Boeing Model
767-300 airplanes.

1. Seats with Inflatable Lapbelts. It
must be shown that the inflatable
lapbelt will deploy and provide
protection under crash conditions
where it is necessary to prevent serious
head injury. The means of protection
must take into consideration a range of
stature from a two-year-old child to a
ninety-fifth percentile male. The
inflatable lapbelt must provide a
consistent approach to energy
absorption throughout that range of
occupants. In addition, the following
situations must be considered:

a. The seat occupant is holding an
infant.
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b. The seat occupant is a child in a
child restraint device.

c. The seat occupant is a child not
using a child restraint device.

d. The seat occupant is a pregnant
woman.

2. The inflatable lapbelt must provide
adequate protection for each occupant
regardless of the number of occupants of
the seat assembly, considering that
unoccupied seats may have active
seatbelts.

3. The design must prevent the
inflatable lapbelt from being either
incorrectly buckled or incorrectly
installed such that the inflatable lapbelt
would not properly deploy.
Alternatively, it must be shown that
such deployment is not hazardous to the
occupant and will provide the required
head injury protection.

4. It must be shown that the inflatable
lapbelt system is not susceptible to
inadvertent deployment as a result of
wear and tear or inertial loads resulting
from in-flight or ground maneuvers
(including gusts and hard landings)
likely to be experienced in service.

5. Deployment of the inflatable lapbelt
must not introduce injury mechanisms
to the seated occupant or result in
injuries that could impede rapid egress.
This assessment should include an
occupant who is in the brace position
when it deploys and an occupant whose
belt is loosely fastened.

6. It must be shown that inadvertent
deployment of the inflatable lapbelt,
during the most critical part of the
flight, will either not cause a hazard to
the airplane or its occupants, or meets
the requirements of § 25.1309(b).

7. It must be shown that the inflatable
lapbelt will not impede rapid egress of
occupants 10 seconds after its
deployment.

8. The system must be protected from
lightning and HIRF. The threats
specified in existing regulations
regarding lightning, § 25.1316, and
existing HIRF special conditions for the
Boeing Model 767 series aircraft,
Special Conditions No. 25—ANM-18, are
incorporated by reference for the
purpose of measuring lightning and
HIRF protection. For the purposes of
complying with HIRF requirements, the
inflatable lapbelt system is considered a
“critical system” if its deployment
could have a hazardous effect on the
airplane; otherwise, it is considered an
“essential” system.

9. Inflatable lapbelts, once deployed,
must not adversely affect the emergency
lighting system (i.e., block proximity
lights to the extent that the lights no
longer meet their intended function).

10. The inflatable lapbelt must
function properly after loss of normal

aircraft electrical power and after a
transverse separation of the fuselage at
the most critical location. A separation
at the location of the lapbelt does not
have to be considered.

11. It must be shown that the
inflatable lapbelt will not release
hazardous quantities of gas or
particulate matter into the cabin.

12. The inflatable lapbelt installation
must be protected from the effects of fire
such that no hazard to occupants will
result.

13. There must be a means for a
crewmember to verify the integrity of
the inflatable lapbelt activation system
prior to each flight, or it must be
demonstrated to operate reliably
between inspection intervals. The FAA
considers the loss of the airbag system
deployment function alone (i.e.,
independent of the conditional event
that requires the airbag system
deployment) to be a major failure
condition.

14. The inflatable material may not
have an average burn rate of greater than
2.5 inches/minute when tested using the
horizontal flammability test as defined
in 14 CFR part 25, appendix F, part I,
paragraph (b)(5).

Issued in Renton, Washington, on January
5, 2012.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service, ANM-100.
[FR Doc. 2012-350 Filed 1-10-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1139; Directorate
Identifier 2011—-CE-021-AD; Amendment
39-16911; AD 2011-27-09]

RIN 2120-AA64

Airworthiness Directives; Socata
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for Socata
Model TBM 700 airplanes. This AD
results from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as installation of the wrong

(switched) aileron control cables in the
wing. This unsafe condition could lead
to restricted movement of the aileron,
resulting in reduced control of the
airplane. We are issuing this AD to
require actions to address the unsafe
condition on these products.

DATES: This AD is effective February 15,
2012.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of February 15, 2012.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

For service information identified in
this proposed AD, contact Socata—
Direction des Services—65921 Tarbes
Cedex 9—France; telephone +33 (0) 62
41 7300, fax +33 (0) 62 41 76 54, or for
North America: Socata North America,
7501 South Airport Road, North Perry
Airport (HWO), Pembroke Pines, Florida
33023; telephone: (954) 893—1400; fax:
(954) 964—4141; email:
mysocata@socata.daher.com; Internet:
http://mysocata.com. You may review
copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call (816) 329-4148.

FOR FURTHER INFORMATION CONTACT:
Albert Mercado, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4119; fax: (816) 329—4090; email:
albert.mercado@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on October 21, 2011 (76 FR
65419). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

A TBM 700 operator reported a case of
inverted installation of aileron control cables
in the wing. The shortest cable was found
installed instead of the longest one on wing
tip side, with left hand (LH) threaded end in
upper section. This wrong installation could
have been caused by mistaken maintenance
data.

This condition, if not detected and
corrected, could lead to restricted movement
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of the aileron, resulting in reduced control of
the aeroplane, particularly when operating
under adverse flight conditions on landing
and during avoidance manoeuvres.

For the reasons described above, this AD
requires an inspection to verify the correct
installation of the aileron control cables and,
in case of discrepancies, proper re-
installation of the cables in accordance with
the approved design configuration.

Even with potentially reduced aileron

deflection, Socata’s analysis shows that
the airplane is still capable of achieving
its published cross wind landing limits.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD will affect
404 products of U.S. registry. We also
estimate that it would take about 0.5
work-hour per product to comply with
the basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts would cost about $0 per
product.

Based on these figures, we estimate
the cost of the AD on U.S. operators to
be $17,170, or $43 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 16 work-hours and require parts
costing $0, for a cost of $1,360 per
product. We have no way of
determining the number of products
that may need these actions.

According to the manufacturer, some
of the costs of this AD may be covered
under warranty, thereby reducing the
cost impact on affected individuals. We
do not control warranty coverage for
affected individuals. As a result, we
have included all costs in our cost
estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with

promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2011-27-09 Socata: Amendment 39-16911;
Docket No. FAA-2011-1139; Directorate
Identifier 2011-CE-021-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective February 15, 2012.

(b) Affected ADs
None.
(c) Applicability
This AD applies to Socata Model TBM 700

airplanes, serial numbers (SN) 1 through 572,
574, and 576, certificated in any category.

(d) Subject

Air Transport Association of America
(ATA) Code 27: Flight Controls.

(e) Reason

The MCALI describes the unsafe condition
as installation of the wrong (switched)
aileron control cables in the wing. This
unsafe condition could lead to restricted
movement of the aileron, resulting in
reduced control of the airplane. We are
issuing this AD to require actions to address
the unsafe condition on these products.

(f) Actions and Compliance

Unless already done, do the following
actions:

(1) Within 12 months after February 15,
2012 (the effective date of this AD) or within
100 hours time-in-service (TIS) after February
15, 2012 (the effective date of this AD),
whichever occurs first, inspect the aileron
control cables in left and right wings for
proper installation following the
accomplishment instructions of Daher-Socata
Mandatory Service Bulletin SB 70-191-27,
dated April 2011.

(2) If during the inspection required by
paragraph (f)(1) of this AD you find the
cables are improperly installed, before
further flight, remove the cables and correctly
re-install the cables following the
accomplishment instructions of Daher-Socata
Mandatory Service Bulletin SB 70-191-27,
dated April 2011.

(3) After February 15, 2012 (the effective
date of this AD), after each removal of the
aileron control cables, you must re-install
using the maintenance manual temporary
revisions below:

(i) For S/N 1 through 433: Socata TBM 700
Model Maintenance Manual Temporary
Revision No. TR040.27, dated April 2011.

(ii) For S/N 434 through 572, 574 and 576:
Socata TBM 850 Maintenance Manual
Temporary Revision No. TR015.27, dated
April 2011.

(g) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
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found in 14 CFR 39.19. Send information to
ATTN: Albert Mercado, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4119; fax: (816) 329—
4090; email: albert.mercado@faa.gov. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, a federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(h) Related Information

Refer to MCAI European Aviation Safety
Agency (EASA) AD No.: 2011-0101, dated
May 25, 2011; Daher-Socata Mandatory
Service Bulletin SB 70-191-27, dated April
2011; Socata TBM 700 Model Maintenance
Manual Temporary Revision No. TR040.27,
dated April 2011; and Socata TBM 850
Maintenance Manual Temporary Revision
No. TR015.27, dated April 2011, for related
information.

(i) Material Incorporated by Reference

(1) You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference (IBR) of the
following service information under 5 U.S.C.
552(a) and 1 CFR part 51:

(i) DAHER-SOCATA Mandatory Service
Bulletin SB 70-191-27, dated April 2011;

(ii) Socata TBM 700 Model Maintenance
Manual Temporary Revision No. TR040.27,
dated April 2011; and

(iii) Socata TBM 850 Maintenance Manual
Temporary Revision No. TR015.27, dated
April 2011.

(2) For service information related to this
AD, contact Socata—Direction des Services—
65921 Tarbes Cedex 9—France; telephone

+33 (0) 62 41 7300, fax +33 (0) 62 41 76 54,
or for North America: Socata North America,
7501 South Airport Road, North Perry
Airport (HWQO), Pembroke Pines, Florida
33023; telephone: (954) 893—-1400; fax: (954)
964—4141; email:
mysocata@socata.daher.com; Internet: http://
mysocata.com.

(3) You may review copies of the
referenced service information at the FAA,
Small Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call (816) 329-4148.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call (202) 741-
6030, or go to http://www.archives.gov/
federal _register/code_of federal regulations/
ibr locations.html.

Issued in Kansas City, Missouri, on January
3, 2012.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2012-122 Filed 1-10-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1155; Directorate
Identifier 2011—-CE-032—-AD; Amendment
39-16913; AD 2012-01-02]

RIN 2120-AA64

Airworthiness Directives; Schempp-
Hirth Flugzeugbau GmbH Gliders

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for
Schempp-Hirth Flugzeugbau GmbH
Model Discus 2cT gliders. This AD
results from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as small cracks which have
been found on engine pylons in the area
of the lower engine support that have
not been detected during the standard
daily inspection. This condition, if not
detected and corrected, could lead to an
engine pylon failure resulting in loss of
control of the glider. We are issuing this
AD to require actions to address the
unsafe condition on these products.

DATES: This AD is effective February 15,
2012.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of February 15, 2012.

ADDRESSES: You may examine the AD
docket on the Internet at http://www.
regulations.gov or in person at
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

For service information identified in
this AD, contact Schempp-Hirth
Flugzeugbau GmbH, Krebenstrasse 25,
D-73230 Kirchheim/Teck, Germany;
phone: +49 7021 7298-0; fax +49 7021
7298-199; Internet: http://www.
schempp-hirth.com; email: info@
schempp-hirth.com. You may review
copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call (816) 329—4148.

FOR FURTHER INFORMATION CONTACT: Jim
Rutherford, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4165; fax: (816)
329-4090; email: jim.rutherford@faa.
gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on October 21, 2011 (76 FR
65421). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCAI states:

It has been reported that small cracks on
engine pylons, in the area of the lower engine
support, were not detected through the
“standard” inspection required by the daily
inspection instructions. The cracks were
discovered only after having significantly
grown.

This condition, if not detected and
corrected, could lead to an engine pylon
failure and consequent damage to the
aeroplane or injury to people on the ground.

For the reasons described above, this AD
requires to replace the daily inspections
pages of the Aircraft Flight Manual (AFM)
that are describing the engine pylon
inspection instructions, to inspect the
affected engine pylon area in accordance
with those instructions, and the replacement
with a newly designed engine pylon in case
of findings.
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Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM (76
FR 65421, October 21, 2011) or on the
determination of the cost to the public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD will affect 3
products of U.S. registry. We also
estimate that it would take about 1
work-hour per product to comply with
the basic requirements of this AD. The
average labor rate is $85 per work-hour.

Based on these figures, we estimate
the cost of this AD on U.S. operators to
be $255, or $85 per product.

In addition, we estimate that any
necessary follow-on actions would take
about 8 work-hours and require parts
costing $1,697, for a cost of $2,377 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://www.regulations.
gov; or in person at the Docket
Management Facility between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM (76 FR 65421,
October 21, 2011), the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone (800) 647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new AD:

2012-01-02 Schempp-Hirth Flugzeugbau:
Amendment 39-16913; Docket No.
FAA-2011-1155; Directorate Identifier
2011-CE-032-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective February 15, 2012.
(b) Affected ADs

None.
(c) Applicability

This AD applies to Schempp-Hirth
Flugzeugbau Discus 2cT gliders, serial
numbers 1 through 35, certificated in any
category, except those on which a engine
pylon, part number (P/N) M03RT841, is
installed.

(d) Subject

Air Transport Association of America
(ATA) Code 54: Nacelles/Pylons.

(e) Reason

This AD was prompted by small cracks
which have been found on engine pylons in
the area of the lower engine support that
have not been detected during the standard
daily inspection. This condition, if not
detected and corrected, could lead to an
engine pylon failure resulting in loss of
control of the glider. We are issuing this AD
to require actions to address the unsafe
condition on these products.

(f) Actions and Compliance

Unless already done, do the following
actions:

(1) Within 30 days after the effective date
of this AD, replace the daily inspection pages
of the airplane flight manual following
Schempp-Hirth Flugzeugbau GmbH
Technical Note No. 863—20 Revision 1, dated
July 27, 2011. The actions required by this
paragraph may be performed by the owner/
operator (pilot) holding at least a private pilot
certificate and must be entered into the
aircraft records showing compliance with
this AD in accordance with 14 CFR 43.9
(a)(1)—(4) and 14 CFR 91.417(a)(2)(v). The
record must be maintained as required by
14 CFR 91.417, 121.380, or 135.439. All other
actions in this AD must be done by a
properly certificated aircraft mechanic.

(2) Before further flight after doing the
action in paragraph (f)(1) of this AD and
repetitively thereafter at intervals not to
exceed every 12 months, inspect the engine
pylon for damage or cracks, following the
daily inspection instructions as amended by
Schempp-Hirth Flugzeugbau GmbH
Technical Note No. 863—20 Revision 1, dated
July 27, 2011.

(3) If during the daily inspections in the
instructions amended by Schempp-Hirth
Flugzeugbau GmbH Technical Note No. 863—
20 Revision 1, dated July 27, 2011, in
paragraph (f)(1) of this AD or the inspections
required in paragraph (f)(2) of this AD, any
damage or crack is found on the engine
pylon, before further flight, replace the
engine pylon with an engine pylon part
number M03RT841 following Schempp-Hirth
Flugzeugbau GmbH Technical Note No. 863—
14, dated July 18, 2006.

(g) FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: In addition
to the daily pilot inspections of the engine
pylon required by the foreign authority, the
FAA also requires an initial and annual
repetitive inspection by a properly
certificated aircraft mechanic.

(h) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Jim Rutherford, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
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Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4165; fax: (816) 329—
4090; email: jim.rutherford@faa.gov. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
appropriate principal inspector (PI) in the
FAA Flight Standards District Office (FSDO),
or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, a federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(i) Related Information

Refer to MCAI EASA AD No.: 2011-0146,
dated August 3, 2011; Schempp-Hirth
Flugzeugbau GmbH Technical Note No. 863—
14, dated July 18, 2006; and Schempp-Hirth
Flugzeugbau GmbH Technical Note No. 863—
20 Revision 1, dated July 27, 2011, for related
information.

(j) Material Incorporated by Reference

(1) You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference (IBR) under 5
U.S.C. 552(a) and 1 CFR part 51 of the
following service information:

(i) Schempp-Hirth Flugzeugbau GmbH
Technical Note No. 863—14, dated July 18,
2006; and

(ii) Schempp-Hirth Flugzeugbau GmbH
Technical Note No. 863—20 Revision 1, dated
July 27, 2011.

(2) For service information identified in
this AD, contact Schempp-Hirth Flugzeugbau
GmbH, Krebenstrasse 25, D-73230
Kirchheim/Teck, Germany; phone: +49 7021
7298-0; fax +49 7021 7298-199; Internet:
http://www.schempp-hirth.com; email: info@
schempp-hirth.com.

(3) You may review copies of the
referenced service information at the FAA,
Small Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For information

on the availability of this material at the
FAA, call (816) 329-4148.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call (202) 741-
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr locations.html.

Issued in Kansas City, Missouri, on January
3, 2012.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2012-208 Filed 1-10-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0001; Directorate
Identifier 2011-CE-041-AD; Amendment
39-16912; AD 2012-01-01]

RIN 2120-AA64

Airworthiness Directives; Various
Aircraft Equipped With Rotax Aircraft
Engines 912 A Series Engine

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for various
aircraft equipped with Rotax Aircraft
Engines 912 A series engine. This AD
results from mandatory continuing
airworthiness information (MCAI)
issued by the aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as a deviation in the
manufacturing process of certain part
number 888164 crankshafts that may
cause cracks on the surface of the
crankshaft on the power take off side,
which could lead to failure of the
crankshaft support bearing and possibly
result in an in-flight engine shutdown
and forced landing. We are issuing this
AD to require actions to address the
unsafe condition on these products.
DATES: This AD is effective January 26,
2012.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of January 26, 2012.

We must receive comments on this
AD by February 27, 2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this AD, contact BRP—Powertrain GmbH
& Co. KG, Welser Strasse 32, A—4623
Gunskirchen, Austria; phone: +43 7246
601 0; fax: +43 7246 601 9130; Internet:
http://www.rotax-aircraft-engines.com.
You may review copies of the
referenced service information at the
FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106.
For information on the availability of
this material at the FAA, call (816) 329—
4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (telephone (800) 647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Sarjapur Nagarajan, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4145; fax: (816) 329—4090; email:
sarjapur.nagarajan@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA AD 2011—
0224-E, dated November 24, 2011
(referred to after this as ‘“the MCAI”), to
correct an unsafe condition for the
specified products. The MCALI states:

During a production process review, a
deviation (double side straightening) in the
manufacturing process of certain Part
Number (P/N) 888164 crankshafts has been
detected, which may have resulted in cracks
on the surface of the crankshaft. Only a few
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crankshafts are suspected to have received
this double side straightening treatment, but
it has been impossible to identify these by
individual serial number (s/n). To address
this safety concern, BRP-Powertrain issued
Alert Service Bulletin ASB-912-059 and
ASB-914-042 (single document) with
instructions to identify and inspect the entire
batch of crankshafts that could be affected.
These crankshafts have been installed on a
limited number of engines, but some
crankshaft sets have also been shipped as
spare parts.

This condition, if not detected and
corrected, could lead to crack propagation on
the power take off side of the crankshaft
journal, possibly resulting in failure of the
crankshaft support bearing, in-flight engine
shutdown and forced landing, damage to the
aeroplane and injury to occupants.

To correct this potential unsafe condition,
EASA issued Emergency AD 2011-022-E to
require the identification and inspection for
cracks of all affected crankshafts, and
depending on findings, corrective action.

Since that AD was issued, it has been
determined that there are additional affected
crankshafts, currently known to be installed
in the ‘UL’ (i.e. non-certified) versions of the
affected engines.

For the reason described above, this AD
retains the requirements of EASA AD 2011—
0222-E, which is superseded, and expands
the group of s/n of affected crankshafts, listed
in Table 1 of this AD. A records check can
be acceptable to determine the s/n of the
crankshaft installed on the engine. This AD
also prohibits installation of any affected
crankshaft on an engine, or installation of an
aeroplane of an engine with an affected
crankshaft installed, unless the crankshaft
has passed the inspection as required by this
AD.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Rotax Aircraft Engines BRP has issued
Alert Service Bulletin ASB-912-059
and ASB-914-042 (single document),
dated November 15, 2011. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCAL

FAA’s Determination and Requirements
of the AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCAI and service information
referenced above. We are issuing this
AD because we evaluated all
information provided by the State of
Design Authority and determined the
unsafe condition exists and is likely to
exist or develop on other products of the
same type design.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because of the short compliance
time of 4 hours time-in-service, and the
risk to single-engine airplanes affected.
Therefore, we determined that notice
and opportunity for public comment
before issuing this AD are impracticable
and that good cause exists for making
this amendment effective in fewer than
30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA—2012—-0001;
Directorate Identifier 2011-CE-041—
AD?” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD will affect
112 products of U.S. registry. We also
estimate that it will take about 31 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $5,400
per product.

Based on these figures, we estimate
the cost of the AD on U.S. operators to
be $899,920, or $8,035 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:

General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.
Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2012-01-01 Various Aircraft: Amendment
39-16912; Docket No. FAA-2012-0001;
Directorate Identifier 2011-CE-041—-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective January 26, 2012.

(b) Affected ADs
None.
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(c) Applicability

This AD applies to all serial numbers of the
airplanes listed in table 1 of this AD, that are:

(1) Equipped with a Rotax Aircraft Engines
912 A series engine, with a part number (P/
N) 888164 crankshaft installed, serial
numbers 40232 through 40267, 40293

TABLE 1—AFFECTED AIRPLANES

through 40374, 40408 through 40433, and
40435 through 40507; and
(2) Certificated in any category.

i ; Engine

Type certificate holder Aircraft model mc?del

Aeromot-Industria Mecanico-Metalurgica Ltda ..........cccoceeeerecenee. AMT =200 i 912 A2
Diamond Aircraft Industries ..........c.cccccvveenene HK 36 R “SUPER DIMONA” ... 912 A

DIAMOND AIRCRAFT INDUSTRIES GmbH . HK 36 TS and HK 36 TC ....oooiriiienieienieeeeieee s 912 A3

Diamond Aircraft Industries Inc ................... DA20-AT s 912 A3

HOAC-AUSLIa ....c.covveieeiiniieieiene DV 20 KATANA .ottt 912 A3

Iniziative Industriali ltaliane S.p.A ..o SKy ArroW B850 TC ...eviiiiiiieesiee e 912 A2

SCHEIBE-Flugzeugbau GMbH ..........cooiiiiiinieienee e SF 25C e 912 A2

(d) Subject

Air Transport Association of America
(ATA) Code 72: Engine.

(e) Reason

This AD was prompted by mandatory
continuing airworthiness information (MCAI)
issued by the aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as a deviation
(double side straightening) in the
manufacturing process of certain P/N 888164
crankshafts that may cause cracks on the
surface of the crankshaft on the power take
off side, which could lead to failure of the
crankshaft support bearing. We are issuing
this AD to prevent failure of the crankshaft
support bearing, which could result in engine
failure and forced landing.

(f) Actions and Compliance

Unless already done, do the following
actions.

(1) Within 4 hours time-in-service after
January 26, 2012 (the effective date of this
AD), inspect the crankshaft for cracks. Do the
inspection following the Accomplishment
Instructions in Rotax Aircraft Engines BRP
Alert Service Bulletin ASB—912-059 and
ASB-914-042 (single document), dated
November 15, 2011.

(2) If any crack is found during the
inspection required in paragraph (f)(1) of this
AD, before further flight, remove the
crankshaft from service.

(3) As of January 26, 2012 (the effective
date of this AD), do not install on any
airplane an engine equipped with an affected
P/N 888164 crankshaft listed in paragraph
(c)(1) of this AD, unless the crankshaft is
inspected as specified in paragraph (f)(1) of
this AD and is found to be crack free.

(4) As of January 26, 2012 (the effective
date of this AD), do not install in any engine
an affected P/N 888164 crankshaft listed in
paragraph (c)(1) of this AD, unless the
crankshaft is inspected as specified in
paragraph (f)(1) of this AD and is found to
be crack free.

(g) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs

for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Sarjapur Nagarajan, Aerospace
Engineer, FAA, Small Airplane Directorate,
901 Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329—4145; fax: (816)
329-4090; email:
sarjapur.nagarajan@faa.gov. Before using any
approved AMOC on any airplane to which
the AMOC applies, notify your appropriate
principal inspector (PI) in the FAA Flight
Standards District Office (FSDO), or lacking
a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, a federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(h) Related Information

Refer to MCAI European Aviation Safety
Agency (EASA) AD 2011-0224-E, dated
November 24, 2011, and Rotax Aircraft
Engines BRP Alert Service Bulletin ASB—
912-059 and ASB—-914-042 (single
document), dated November 15, 2011, for
related information.

(i) Material Incorporated by Reference

(1) You must use Rotax Aircraft Engines
BRP Alert Service Bulletin ASB—-912-059 and
ASB-914-042 (single document), dated
November 15, 2011, to do the actions
required by this AD, unless the AD specifies
otherwise. The Director of the Federal
Register approved the incorporation by
reference (IBR) under 5 U.S.C. 552(a) and
1 CFR part 51.

(2) For service information identified in
this AD, contact BRP—Powertrain GmbH &
Co. KG, Welser Strasse 32, A—4623
Gunskirchen, Austria; phone: +43 7246 601
0; fax: +43 7246 601 9130; Internet: http://
www.rotax-aircraft-engines.com.

(3) You may review copies of the service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA, call
(816) 329-4148.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call (202) 741
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr locations.html.

Issued in Kansas City, Missouri, on January
3, 2012.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2012-202 Filed 1-10-12; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 135

[Docket No.: FAA-2012-0007; Amdt. No.
135-126]

RIN 2120-AK02

Authorization To Use Lower Than
Standard Takeoff, Approach and
Landing Minimums at Military and
Foreign Airports

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This rulemaking would allow
qualified operators to conduct lower
than standard instrument flight rules
(IFR) airport operations at military
airports or outside the United States
when authorized to do so by their
operations specifications. This action is
necessary because the current regulatory
section limits certain operators to a
takeoff minimum visibility of 1 mile,
and a landing minimum visibility of 72
mile when conducting IFR operations at
those airports, even when the operator
has demonstrated the ability to safely
conduct operations in lower visibility.
The intended effect of this final rule is
to bring the identified regulatory section
into alignment with other sections of the
regulations that currently permit lower
than standard IFR operations at
domestic civilian, foreign, and military
airports when authorized to do so.
DATES: Effective: February 27, 2012.

Comments for inclusion in the Rules
Docket must be received on or before
February 10, 2012.

ADDRESSES: Commenting on this Direct
Final Rule. You may send comments
identified by docket number FAA—
2012-0007 using any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—-30; U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE., Washington, DC, between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at (202) 493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to hitp://www.regulations.gov, including
any personal information the
commenter provides. Using the search
function of the docket Web site, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://
www.Regulations.gov.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov at any time.
Follow the online instructions for
accessing the docket or go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: For
technical questions concerning this
action, contact Gregory French, Air
Transportation Division, 135 Air Carrier
Operations Branch, AFS-250, Federal
Aviation Administration, 800
Independence Avenue SW.,
Washington, DC 20591; telephone (202)
267—4112; email
gregory.french@faa.gov.

For legal questions concerning this
action, contact Robert Frenzel, Office of
the Chief Counsel, Operations Law
Branch, (AGC-220), Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591;
telephone (202) 267-3073; email
robert.frenzel@faa.gov.

SUPPLEMENTARY INFORMATION: Later in
this preamble under the Additional
Information section, we discuss how
you can comment on this direct final
rule and how we will handle your
comments. Included in this discussion
is related information about the docket.
We also discuss how you can get a copy
of this direct final rule and any related
rulemaking documents.

Authority for This Rulemaking

The FAA’s authority to issue rules on
aviation safety is found in Title 49 of the
United States Code. This rulemaking is
promulgated under the authority
described in 49 U.S.C. 44701(a)(5),
which requires the Administrator to
promulgate regulations and minimum
standards for other practices, methods,
and procedures necessary for safety in
air commerce and national security.
This amendment to the regulation is

within the scope of that authority
because it prescribes an accepted
method for ensuring the safe operation
of aircraft at foreign and military
airports when weather conditions are
below standard minimums.

The Direct Final Rule Procedure

The FAA is adopting this final rule
without prior notice and prior public
comment as a direct final rule with
comments. The FAA does not believe
prior notice and prior public comment
is necessary in this rule change because
it is relieving to all concerned parties.
In addition, the FAA recently published
a Petition for Exemption from
§ 135.225(f) for public comment (76 FR
22445) and received only three
comments, all in favor of the petition.

The Regulatory Policies and
Procedures of the Department of
Transportation (DOT) provide that to
the maximum extent possible, operating
administrations of the DOT should
provide an opportunity for public
comment on regulations issued without
prior notice (44 FR 1134). Accordingly,
the FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. The agency also invites
comments relating to the economic,
environmental, energy, or federalism
impacts that might result from adopting
this final rule.

Unless a written adverse or negative
comment or a written notice of intent to
submit an adverse or negative comment
is received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive an adverse or negative
comment within the comment period, or
written notice of intent to submit such
a comment, a document withdrawing
the direct final rule will be published in
the Federal Register, and a notice of
proposed rulemaking may be published
with a new comment period.

See the “Additional Information”
section for information on how to
comment on this direct final rule and
how the FAA will handle comments
received. The “Additional Information”
section also contains related
information about the docket, privacy,
and the handling of proprietary or
confidential business information. In
addition, there is information on
obtaining copies of related rulemaking
documents.
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I. Background

The airport weather minimums that
eventually evolved into § 135.225
started development prior to 1957 in
Civil Air Regulation part 60, Air Traffic
Rules. Section 60.46, “Instrument
Approach Procedures,” required the
weather to be at least visual flight rules
(VFR). The 1 mile and 2 mile visibility
requirements that now appear in
§ 135.225 first appeared in the
regulations in the early 1960s. As
aircraft, flight crewmember and avionics
capabilities evolved, it became possible
to safely conduct lower than standard
takeoffs, approaches and landings.

Qualified part 135 operators are
allowed to conduct lower than standard
IFR operations at domestic airports
under § 135.225(g), 135.225(h) and
135.225(1)(3) when authorized to do so
through the issuance of Operations
Specification C079 (OpSpec C079).
However, § 135.225(f) limits a part 135
operator to the standard visibility of 1
mile for takeoffs and V2 mile for
approaches when conducting the same
type of operations at military airports or
outside the United States. There is no
provision under § 135.225(f) to allow
lower than standard IFR operations
through operations specifications.

II. Discussion of the Direct Final Rule

While many part 135 operators fly
turbojet airplanes worldwide, we realize
that not all part 135 operators have met
the requirements necessary to conduct
lower than standard IFR operations
authorized by OpSpec C079. Therefore,
we are amending § 135.225(f) to allow
for lower than standard IFR operations
at military and foreign airports only for
those part 135 operators authorized
through OpSpec C079. This action will
align § 135.225(f) with § 135.225(g),
135.225(h) and 135.225(i)(3), which
permit operators to conduct certain
lower than standard IFR operations
when authorized to do so through the
issuance of operations specifications.

By amending § 135.225(f), the final
rule would also align part 135
regulations with similar provisions
found in part 121 and part 91. For
example, § 121.651(f), uses the
alternative language, “Unless otherwise
authorized in the certificate holder’s
operations specifications * * *” to
allow for the use of lower weather
minimums than those prescribed by the
appropriate foreign airport authority.

Similarly, § 91.175 allows for lower
than standard takeoff, approach, and
landing at foreign and military airports
by specific authorization. Section
§91.175(a), which concerns approaches,
and §91.175(f)(1), which concerns

takeoffs, include the language: “Unless
otherwise authorized by the FAA™.
Section 91.175(g) specifically concerns
military airports and uses the language,
“Unless otherwise prescribed by the
Administrator.”

A. Current Practice

Based on the fact that an increasing
number of consumers are relying on part
135 operators for their travel and
shipping needs and that OpSpec C079
provides an equivalent level of safety,
the FAA determined that it is in the
public interest to grant exemptions from
§135.225(f) to certificate holders who
operate at military and foreign airports
when those certificate holders have
requested the exemption and otherwise
meet all other regulatory requirements.
To date, 22 grants of exemption from
§135.225(f) have been issued with
thirteen of them granted in 2011.

As new aircraft replace the current
fleet, more part 135 operators have the
capability to perform at lower than
standard takeoff, approach, and landing
minimums. Therefore we have
determined that it is unfair to continue
to require the industry to bear the costs
of the exemption process when an
operations specification already exists
that will allow the operations to be
conducted safely.

To allow the use of OpsSpec C079 for
these operations, the FAA will
incorporate a minor rule language
change in § 135.225(f) to add the phrase
“unless authorized by the certificate
holder’s operations specifications”
immediately before the words “no pilot
may * * *.”

The FAA will then make changes to
OpSpec C079 as appropriate to include
authorized international airports with
the listing of domestic airports. The
language currently in § 135.225(f)
referencing military and foreign airports
will otherwise remain unchanged since
not all part 135 operators will choose to
apply for, nor be able to demonstrate the
requirements necessary for the issuance
of OpSpec C079. Part 91 and part 121
regulations do not exclude the
opportunity for a certificate holder to
receive authorization to operate at lower
than standard takeoff, approach, and
landing minimums at military or foreign
airports; therefore, they do not need to
be changed.

ITI. Regulatory Notices and Analyses

A. Regulatory Evaluation

Changes to Federal regulations must
undergo several economic analyses.
First, Executive Order 12866 and
Executive Order 13563 direct that each
Federal agency shall propose or adopt a

regulation only upon a reasoned
determination that the benefits of the
intended regulation justify its costs.
Second, the Regulatory Flexibility Act
of 1980 (Pub. L. 96—-354) requires
agencies to analyze the economic
impact of regulatory changes on small
entities. Third, the Trade Agreements
Act (Pub. L. 96—39) prohibits agencies
from setting standards that create
unnecessary obstacles to the foreign
commerce of the United States. In
developing U.S. standards, the Trade
Act requires agencies to consider
international standards and, where
appropriate, that they be the basis of
U.S. standards. Fourth, the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local, or tribal governments, in the
aggregate, or by the private sector, of
$100 million or more annually (adjusted
for inflation with base year of 1995).
This portion of the preamble
summarizes the FAA’s analysis of the
economic impacts of this direct final
rule.

Department of Transportation Order
DOT 2100.5 prescribes policies and
procedures for simplification, analysis,
and review of regulations. If the
expected cost impact is so minimal that
a proposed or final rule does not
warrant a full evaluation, this order
permits that a statement to that effect
and the basis for it be included in the
preamble if a full regulatory evaluation
of the cost and benefits is not prepared.
Such a determination has been made for
this direct final rule.

The reasoning for this determination
follows. 14 CFR 135.225(f), IFR Takeoff,
approach and landing minimums,
provides guidance to pilots making an
IFR takeoff or approach and landing at
a military or foreign airport. Under
§135.225(f), a part 135 operator may not
conduct takeoffs, approaches and
landings lower than the standard
visibility of 1 mile for takeoffs and
mile for approaches. This direct final
rule improves the efficiency of the
current regulation by relieving operators
of the burden of having to file repeated
exemption requests to conduct
operations that FAA has previously
approved for their or other certificate
holders’ operations.

Part 135 operators are authorized
through Operations Specification C079
to conduct lower than standard IFR
operations at U.S. domestic airports.
Allowing these same operators to
conduct similar operations at military
and foreign airports would be cost
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beneficial. The net effect would be to
eliminate the time, resources and
documents required to apply for and
process exemptions. As a result, the
expected outcome will be a minimal
impact with positive net benefits, and a
full regulatory evaluation was not
prepared.

The FAA has, therefore, determined
that this direct final rule is not a
“significant regulatory action” as
defined in section 3(f) of Executive
Order 12866, and is not ““significant” as
defined in DOT’s Regulatory Policies
and Procedures.

B. Regulatory Flexibility Determination

The Regulatory Flexibility Act of 1980
(Pub. L. 96—-354) (RFA) establishes ‘“‘as a
principle of regulatory issuance that
agencies shall endeavor, consistent with
the objectives of the rule and of
applicable statutes, to fit regulatory and
informational requirements to the scale
of the businesses, organizations, and
governmental jurisdictions subject to
regulation. To achieve this principle,
agencies are required to solicit and
consider flexible regulatory proposals
and to explain the rationale for their
actions to assure that such proposals are
given serious consideration.” The RFA
covers a wide-range of small entities,
including small businesses, not-for-
profit organizations, and small
governmental jurisdictions.

Agencies must perform a review to
determine whether a rule will have a
significant economic impact on a
substantial number of small entities. If
the agency determines that it will, the
agency must prepare a regulatory
flexibility analysis as described in the
RFA. However, if an agency determines
that a rule is not expected to have a
significant economic impact on a
substantial number of small entities,
section 605(b) of the RFA provides that
the head of the agency may so certify
and a regulatory flexibility analysis is
not required. The certification must
include a statement providing the
factual basis for this determination, and
the reasoning should be clear.

As noted above, the proposed changes
to § 135.225(f) are cost relieving because
this direct final rule removes the burden
of having to file exemptions for landings
and takeoffs under low visibility.
Therefore, as FAA Administrator, I
certify that this rule will not have a
significant economic impact on a
substantial number of small entities.

C. International Trade Impact
Assessment

The Trade Agreements Act of 1979
(Pub. L. 96-39), as amended by the
Uruguay Round Agreements Act (Pub.

L. 103—-465), prohibits Federal agencies
from establishing standards or engaging
in related activities that create
unnecessary obstacles to the foreign
commerce of the United States.
Pursuant to these Acts, the
establishment of standards is not
considered an unnecessary obstacle to
the foreign commerce of the United
States, so long as the standard has a
legitimate domestic objective, such as
the protection of safety, and does not
operate in a manner that excludes
imports that meet this objective. The
statute also requires consideration of
international standards and, where
appropriate, that they be the basis for
U.S. standards. The FAA has assessed
the potential effect of this direct final
rule and determined that it will have
only a domestic impact and therefore
creates no obstacles to the foreign
commerce of the United States.

D. Unfunded Mandates Assessment

Title II of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4)
requires each Federal agency to prepare
a written statement assessing the effects
of any Federal mandate in a proposed or
final agency rule that may result in an
expenditure of $100 million or more (in
1995 dollars) in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector; such
a mandate is deemed to be a “‘significant
regulatory action.” The FAA currently
uses an inflation-adjusted value of
$143.1 million in lieu of $100 million.
This direct final rule does not contain
such a mandate; therefore, the
requirements of Title II of the Act do not

apply.
E. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3507(d)) requires that the
FAA consider the impact of paperwork
and other information collection
burdens imposed on the public. The
FAA has determined that there is no
new requirement for information
collection associated with this direct
final rule. Rather, the time and cost of
preparing, filing and waiting for a
decision for an exemption request to
perform the operations is eliminated by
the direct final rule.

F. International Compatibility

In keeping with U.S. obligations
under the Convention on International
Civil Aviation, it is FAA policy to
conform to International Civil Aviation
Organization (ICAO) Standards and
Recommended Practices to the
maximum extent practicable. The FAA
has reviewed the corresponding ICAO
Standards and Recommended Practices

and has identified no differences with
these regulations. The direct final rule
does not make changes to those portions
of the regulations that require operators
to follow international regulations
where applicable.

G. Environmental Analysis

FAA Order 1050.1E identifies FAA
actions that are categorically excluded
from preparation of an environmental
assessment or environmental impact
statement under the National
Environmental Policy Act in the
absence of extraordinary circumstances.
The FAA has determined this
rulemaking action qualifies for the
categorical exclusion identified in
paragraph 312f and involves no
extraordinary circumstances.

IV. Executive Order Determinations

A. Executive Order 13132, Federalism

The FAA has analyzed this final rule
under the principles and criteria of
Executive Order 13132, Federalism. The
agency determined that this action,
since it is directed at airport operations
conducted at airports outside the United
States or at military airports, will not
have a substantial direct effect on the
States, or the relationship between the
Federal Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, and, therefore,
does not have Federalism implications.

B. Executive Order 13211, Regulations
That Significantly Affect Energy Supply,
Distribution, or Use

The FAA analyzed this final rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (May 18, 2001). The
agency has determined that it is not a
“significant energy action” under the
executive order and it is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.
Rather, since this rule is relieving, and
increases potential takeoff and landing
options to the operator, the FAA
believes that this rule may result in a
net energy savings.

V. Additional Information

A. Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. The agency also invites
comments relating to the economic,
environmental, energy, or federalism
impacts that might result from adopting
the rulemaking action in this document.
The most helpful comments reference a
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specific portion of the rulemaking
action, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time.

The FAA will file in the docket all
comments it receives, as well as a report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking. Before acting on this
rulemaking action, the FAA will
consider all comments it receives on or
before the closing date for comments.
The FAA will consider comments filed
after the comment period has closed if
it is possible to do so without incurring
expense or delay. The agency may
change this rulemaking action in light of
the comments it receives.

Proprietary or Confidential Business
Information: Do not file proprietary or
confidential business information in the
docket. Such information must be sent
or delivered directly to the person
identified in the FOR FURTHER
INFORMATION CONTACT section of this
document, and marked as proprietary or
confidential. If submitting information
on a disk or CD-ROM, mark the outside
of the disk or CD-ROM, and identify
electronically within the disk or CD-
ROM the specific information that is
proprietary or confidential.

Under 14 CFR 11.35(b), if the FAA is
aware of proprietary information filed
with a comment, the agency does not
place it in the docket. It is held in a
separate file to which the public does
not have access, and the FAA places a
note in the docket that it has received
it. If the FAA receives a request to
examine or copy this information, it
treats it as any other request under the
Freedom of Information Act (5 U.S.C.
552). The FAA processes such a request
under Department of Transportation
procedures found in 49 CFR part 7.

B. Availability of Rulemaking
Documents

An electronic copy of rulemaking
documents may be obtained from the
Internet by—

1. Searching the Federal eRulemaking
Portal (http://www.regulations.gov);

2. Visiting the FAA’s Regulations and
Policies Web page at http://www.faa.
gov/regulations _policies or

3. Accessing the Government Printing
Office’s Web page at http://www.fdsys.

ov.
8 Copies may also be obtained by
sending a request to the Federal
Aviation Administration, Office of
Rulemaking, ARM-1, 800 Independence

Avenue SW., Washington, DC 20591, or
by calling (202) 267-9680. Commenters
must identify the docket or amendment
number of this rulemaking.

All documents the FAA considered in
developing this rulemaking action,
including economic analyses and
technical reports, may be accessed from
the Internet through the Federal
eRulemaking Portal referenced in item
(1) above.

List of Subjects in 14 CFR Part 135

Aircraft, Airmen, Approach
minimums, Authorizations, Aviation
safety, Foreign airports, Landing
minimums, Military airports, Reporting
and recordkeeping requirements,
Takeoff minimums.

The Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends chapter I of title 14, Code of
Federal Regulations as follows:

PART 135—OPERATING
REQUIREMENTS: COMMUTER AND
ON DEMAND OPERATIONS AND
RULES GOVERNING PERSONS ON
BOARD SUCH AIRCRAFT

m 1. The authority citation for part 135
continues to read as follows:

Authority: 49 U.S.C. 106(g), 41706, 40113,
44701-44702, 44705, 44709, 44711-44713,
44715-44717, 44722, 45101-45105.

m 2. Amend § 135.225 by revising
paragraph (f) introductory text to read as
follows:

§135.225 IFR: Takeoff, approach and
landing minimums.
* * * * *

(f) Each pilot making an IFR takeoff or
approach and landing at a military or
foreign airport shall comply with
applicable instrument approach
procedures and weather minimums
prescribed by the authority having
jurisdiction over that airport. In
addition, unless authorized by the
certificate holder’s operations
specifications, no pilot may, at that
airport—

* * * * *

Issued in Washington, DC, on December
27,2011.

Michael P. Huerta,

Acting Administrator.

[FR Doc. 2012-356 Filed 1-10-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY
Office of the Secretary

31 CFR Part 1

RIN 1505-AC31

Privacy Act of 1974; Implementation

AGENCY: Departmental Offices, Treasury.
ACTION: Final rule.

SUMMARY: In accordance with the
Privacy Act of 1974, the Department of
the Treasury gives notice of an
amendment to update its Privacy Act
regulations to add an exemption from
certain provisions of the Privacy Act for
a system of records related to the Office
of Civil Rights and Diversity.

DATES: Effective date: January 11, 2012.
FOR FURTHER INFORMATION CONTACT:
Mariam G. Harvey, Department of the
Treasury, 1500 Pennsylvania Avenue
NW., Washington, DC 20220, at (202)
622-0316, (202) 622-0367 (fax), or via
electronic mail at
ocrd.comments@do.treas.gov.

SUPPLEMENTARY INFORMATION: The
Departmental Offices published a
system of records notice on September
8, 2011, at 76 FR 55737, establishing a
new system of records entitled
“Treasury .013—Department of the
Treasury Civil Rights Complaints and
Compliance Review Files.”

On September 9, 2011, the
Department also published, at 76 FR
55839, a proposed rule that would
amend 31 CFR 1.36(g)(1)(i). The
proposed rule would exempt the new
system of records (Treasury .013) from
certain provisions of the Privacy Act
pursuant to 5 U.S.C. 552a(k)(2).

The proposed rule requested that the
public submit comments to the
Department of the Treasury, Office of
Civil Rights and Diversity and no
comments were received. Accordingly,
the Department is hereby giving notice
that the system of records entitled
“Treasury .013—Department of the
Treasury Civil Rights Complaints and
Compliance Review Files” is exempt
from certain provisions of the Privacy
Act, pursuant to 5 U.S.C. 552a(k)(2) as
set forth in the proposed rule.

This final rule is not a “‘significant
regulatory action” under Executive
Order 12866.

Pursuant to the requirements of the
Regulatory Flexibility Act (RFA), 5
U.S.C. 601-612, it is hereby certified
that this rule will not have significant
economic impact on a substantial
number of small entities. This
certification is based on the fact that the
final rule affects individuals and not
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small entities. The term ‘“‘small entity”
is defined to have the same meaning as
the terms ‘“small business,” ‘“small
organization,” and ““small governmental
jurisdiction,” as defined in the RFA.

As authorized by 5 U.S.C. 553(d)(3),
the Department finds that good cause
exists for dispensing with the 30-day
delay in the effective date of this rule.
These regulations exempt certain
investigative records maintained by the
Department from notification, access,
and amendment of a record. In order to
protect the confidentiality of such
investigatory records the Department
finds that it is in the public interest to
make these regulations effective upon
publication.

List of Subjects in 31 CFR Part 1
Privacy.

Part 1, Subpart C of title 31 of the
Code of Federal Regulations is amended
as follows:

PART 1—[AMENDED]

m 1. The authority citation for part 1
continues to read as follows:

Authority: 5 U.S.C. 301 and 31 U.S.C. 321.
Subpart A also issued under 5 U.S.C. 552 as
amended. Subpart C also issued under 5
U.S.C. 552a.

m 2.In § 1.36, redesignate paragraphs
(2)(1)(i) through (xiii) as (g)(1)(ii)
through (xiv), respectively, and add new
paragraph (g)(1)(i) to read as follows:

§1.36 Systems exempt in whole or in part
from provisions of 5 U.S.C. 552a and this
part.

* * * * *

(i) Treasury:

Number System name
Treasury Department of the Treasury Civil
.013. Rights Complaints and Com-
pliance Review Files.
* * * * *

Dated: December 22, 2011.
Melissa Hartman,

Deputy Assistant Secretary for Privacy,
Transparency, and Records.

[FR Doc. 2012-338 Filed 1-10-12; 8:45 am]
BILLING CODE 4810-25-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2010-0104; FRL-9330-9]
Bacillus Subtilis Strain CX-9060;

Exemption From the Requirement of a
Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of the microbial
pesticide Bacillus subtilis strain CX—
9060 in or on all food commodities
when applied/used in accordance with
good agricultural practices. Certis
U.S.A., L.L.C. submitted a petition to
EPA under the Federal Food, Drug, and
Cosmetic Act (FFDCA), requesting an
exemption from the requirement of a
tolerance. This regulation eliminates the
need to establish a maximum
permissible level for residues of Bacillus
subtilis strain CX—9060.

DATES: This regulation is effective
January 11, 2012. Objections and
requests for hearings must be received
on or before March 12, 2012, and must
be filed in accordance with the
instructions provided in 40 CFR part
178 (see also Unit I.C. of the
SUPPLEMENTARY INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2010-0104. All documents in the
docket are listed in the docket index
available at http://www.regulations.gov.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S—
4400, One Potomac Yard (South Bldg.),
2777 S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Denise Greenway, Biopesticides and
Pollution Prevention Division (7511P),
Office of Pesticide Programs,

Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001; telephone number:
(703) 308-8263; email address:
greenway.denise@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s e-CFR site at http://
ecfr.gpoaccess.gov/cgi/t/text/text-
idx?&c=ecfr&tpl=/ecfrbrowse/Title40/
40tab_02.tpl. To access the harmonized
test guidelines referenced in this
document electronically, please go to
http://www.epa.gov/ocspp and select
“Test Methods and Guidelines.”

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2010-0104 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
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received by the Hearing Clerk on or
before March 12, 2012. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b). In addition to filing an
objection or hearing request with the
Hearing Clerk as described in 40 CFR
part 178, please submit a copy of the
filing that does not contain any CBI for
inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit a copy of your non-CBI
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2010-0104, by one of the following
methods:

e Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
on-line instructions for submitting
comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave. NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S—4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket
Facility’s normal hours of operation
(8:30 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays).
Special arrangements should be made
for deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Background and Statutory Findings

In the Federal Register of March 10,
2010 (75 FR 11171) (FRL-8810-8), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide tolerance petition (PP 9F7643)
by Certis U.S.A., L.L.C., 9145 Guilford
Road, Suite 175, Columbia, MD 21046.
The petition requested that 40 CFR part
180 be amended by establishing an
exemption from the requirement of a
tolerance for residues of the microbial
pesticide, Bacillus subtilis strain CX—
9060. This notice referenced a summary
of the petition prepared by the
petitioner, Certis U.S.A., L.L.C., which
is available in the docket, http://
www.regulations.gov. There were no
comments received in response to the
notice of filing.

Although the Certis U.S.A., L.L.C.
pesticide tolerance petition (PP 9F7643)
specified that the requested exemption
include residues resulting from post-
harvest uses, the removal on December
8, 2010 of 40 CFR 180.1(h) (75 FR
76284, FRL-8853-8) eliminates the

option for the expression of tolerances
or exemptions from the requirement of
a tolerance to include any reference to
post-harvest use patterns. Therefore, the
exemption established today by this rule
does not specify post-harvest
applications. Incidentally, there
currently are no post-harvest uses
proposed for the product containing
Bacillus subtilis strain CX-9060. The
addition of such uses to a Bacillus
subtilis strain CX—9060 product label
should be sought by amendment of the
pesticide product under the Federal
Insecticide, Fungicide and Rodenticide
Act (FIFRA).

Section 408(c)(2)(A)(i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the exemption is ‘“‘safe.”
Section 408(c)(2)(A)(ii) of FFDCA
defines ““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Pursuant to
section 408(c)(2)(B) of FFDCA, in
establishing or maintaining in effect an
exemption from the requirement of a
tolerance, EPA must take into account
the factors set forth in section
408(b)(2)(C) of FFDCA, which require
EPA to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue * * *.”
Additionally, section 408(b)(2)(D) of
FFDCA requires that the Agency
consider ‘“‘available information
concerning the cumulative effects of a
particular pesticide’s residues” and
“other substances that have a common
mechanism of toxicity.” EPA performs a
number of analyses to determine the
risks from aggregate exposure to
pesticide residues. First, EPA
determines the toxicity of pesticides.
Second, EPA examines exposure to the
pesticide through food, drinking water,
and through other exposures that occur
as a result of pesticide use in residential
settings.

III. Toxicological Profile

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this

action and considered its validity,
completeness, and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children. Bacillus
subtilis is a rod-shaped, gram-positive,
aerobic, flagellar bacterium, which is
ubiquitous in nature and has been
recovered from water, soil, air, and
decomposing plant residues (Ref. 1).
The bacterium produces an endospore
that allows it to endure extreme
conditions of heat and desiccation in
the environment (Ref. 1). Bacillus
subtilis is not considered toxic or
pathogenic to humans, animals, or
plants (Ref. 2). Several strains of
Bacillus subtilis are used predominantly
as fungicidal active ingredients in
various pesticides registered with the
Agency.

A new strain, Bacillus subtilis strain
CX-9060, proposed as a microbial
pesticide by Certis U.S.A., L.L.C., is the
subject of this final rule. Bacillus
subtilis strain CX—9060 was isolated
from a peat medium containing a
naturally occurring strain of the Bacillus
subtilis bacterium. The progenitor
strain, Bacillus subtilis MBI 600, is a
currently registered pesticide. Data and
information, submitted by Certis U.S.A.,
L.L.C. and reviewed by the Agency,
indicate that both Bacillus subtilis strain
CX-9060 and Bacillus subtilis MBI 600
are in the B. subtilis/amyloliquifaciens
group, and are closely related. The
established level of equivalency is such
that citation of existing data on the
progenitor strain supports the Bacillus
subtilis strain CX—9060 petition for an
exemption from the requirement of a
tolerance.

The toxicological data on Bacillus
subtilis MBI 600 cited by Certis U.S.A.,
L.L.C. were previously submitted to
support an exemption from the
requirement of a tolerance for residues
of that active ingredient in or on all raw
agricultural commodities resulting from
its use in the treatment of seeds used for
growing agricultural crops (June 8, 1994;
59 FR 29543; FRL-4865-8), and later to
support an amendment that established
a broader exemption for use of Bacillus
subtilis MBI 600 in or on all food
commodities, including residues
resulting from post-harvest uses, when
applied or used in accordance with
good agricultural practices (April 8,
2009; 74 FR 15865; FRL-8408-7). The
previously submitted studies on
Bacillus subtilis MBI 600 include the
following:

e An acceptable acute oral toxicity/
pathogenicity study performed in rats
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(MRID 419074—02) demonstrated the
lack of mammalian toxicity at high
levels of exposure to Bacillus subtilis
MBI 600. In this study, Bacillus subtilis
MBI 600 was not toxic, infective nor
pathogenic to rats given an oral dose of
2 x 108 colony forming units (CFU) per
animal. The study resulted in a
classification of Toxicity Category IV for
this strain of Bacillus subtilis.

¢ An acceptable acute pulmonary
toxicity/pathogenicity study in rats
(MRID 419074—04) demonstrated that
Bacillus subtilis MBI 600 was neither
toxic, pathogenic nor infective to rats
dosed intratracheally with 3.4 x 108
CFU of the test material. The study
resulted in a classification of Toxicity
Category IV for this strain of Bacillus
subtilis.

e An acceptable acute intravenous
injection toxicity/pathogenicity study in
rats (MRID 419074—05) demonstrated
that Bacillus subtilis MBI 600 was
neither toxic, pathogenic nor infective
to rats dosed intravenously with
approximately 4 x 107 CFU of the test
material. Although the microbe was
detected in every organ tested, the test
material displayed a distinct pattern of
clearance from all organs. The study
resulted in a classification of Toxicity
Category IV for this strain of Bacillus
subtilis.

New studies submitted by Certis
U.S.A,, L.L.C., and conducted with a
formulation containing 25.0% Bacillus
subtilis strain CX—9060 (at a
concentration of 5 x 1019 spores per
gram), include the following:

e An acceptable acute eye irritation
study in rabbits (MRID 478203-05)
demonstrated that the undiluted test
article was mildly irritating when a
single 0.1 mL ocular dose was
administered. At one hour post-
treatment, one animal showed signs of
corneal opacity, which cleared by
24 hours. Chemosis exhibited by one
animal at 1 and 24 hours post-treatment
cleared at 48 hours. The study resulted
in a classification of Toxicity Category
III.

e An acceptable primary dermal
irritation study in rabbits (MRID
478203—04) resulted in an observation
of slight erythema in a single animal at
24 hours, which resolved by 48 hours.
The study resulted in a classification of
Toxicity Category IV.

Consistent with test note five, 40 CFR
158.2140, waiver of the acute oral, acute
dermal, and acute inhalation toxicity
tests, which provide data on the end-use
pesticide product, was requested by the
petitioner. The justification supporting a
waiver of these tests (MRID 478203—06)
was adequate as the petitioner
demonstrated that the combination of

inert ingredients is not likely to pose
any significant human health risks.
Furthermore, the Agency has assigned
Toxicity Category IV for all three routes
of exposure: Acute oral toxicity (based
upon the results of the cited acute oral
toxicity/pathogenicity study (MRID
419074-02)); acute dermal toxicity
(based upon the low toxicity of the inert
ingredients and observed slight dermal
irritation (MRID 478203-04)); and acute
inhalation toxicity (based upon the
results of the cited acute pulmonary
toxicity/pathogenicity study (MRID
419074-04)).

There have been no reports of
hypersensitivity in over 15 years of
registered uses of the progenitor strain,
nor have incidents associated with the
testing or production of Bacillus subtilis
strain CX—9060 been reported. Any
future hypersensitivity incidents must
be reported per OCSPP Guideline
885.3400.

Consistent with test note four, 40 CFR
158.2140, no cell culture OCSPP
Guideline 885.3500) data submission is
required because Bacillus subtilis strain
CX—9060 is not a virus.

IV. Aggregate Exposures

In examining aggregate exposure,
section 408 of FFDCA directs EPA to
consider available information
concerning exposures from the pesticide
residue in food and all other non-
occupational exposures, including
drinking water from ground water or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses).

A. Dietary Exposure

In examining aggregate exposure,
section 408 of FFDCA directs EPA to
consider available information
concerning exposures from the pesticide
residue in food and all other non-
occupational exposures, including
drinking water from ground water or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses).

1. Food. Bacillus subtilis is ubiquitous
in the environment (Ref. 1), especially
in soils (Ref. 3) and agricultural
environments (Ref. 4). Strain CX-9060
of Bacillus subtilis is derived from a
naturally occurring isolate of the genus
Bacillus, which was originally isolated
from faba bean plants grown at the
Nottingham University School of
Agriculture in the United Kingdom. As
a result, human dietary exposure to
background levels of the microbe is
likely occurring and will likely
continue. Due to the ubiquitous

presence of Bacillus subtilis in the
environment, the Agency expects
human exposure to Bacillus subtilis
strain CX—9060 resulting from the
proposed pesticidal uses will be no
greater than existing human exposure to
background levels of Bacillus subtilis.

Similar Bacillus subtilis strains are
used internationally in the production
of food grade products and in fermented
foods in Japan and Thailand. Reports in
the literature, implicating Bacillus
subtilis (as distinguished from the
specific strain, Bacillus subtilis strain
CX-9060, at issue in this action) in
food-borne illness, do not describe any
pathogen or toxin production, only
simple food spoilage from Bacillus
subtilis growth in dough. This, in
combination with test results (stated
above) showing a lack of acute oral
toxicity/pathogenicity, indicates the risk
posed to adults, infants, and children
from food-related exposures to Bacillus
subtilis strain CX—9060 is expected to be
minimal. Based on the Agency’s
evaluation of the submitted and cited
data, there are no dietary risks that
exceed the Agency’s Level of Concern
(LOQ).

2. Drinking water exposure. Because
Bacillus subtilis is ubiquitous in the
environment, exposure to the microbe
through drinking water may already be
occurring and likely will continue. The
proposed use sites do not include direct
application to aquatic environments: the
intended use of Bacillus subtilis strain
CX-9060 is to treat growing crops
(including roots and cuttings) for the
control of plant disease. If the uses
resulted in pesticide residues in spray
drift or runoff that were to reach surface
or ground waters, there is the potential
for human exposure to Bacillus subtilis
strain CX—9060 residues in drinking
water, albeit likely greatly diluted.
Municipal drinking water treatment
processes and deep water wells,
however, should further reduce any
such residues. More importantly, even if
oral exposure to this ubiquitous microbe
should occur through drinking water,
due to its expected lack of acute oral
toxicity/pathogenicity, the Agency
concludes that there is a reasonable
certainty that no harm will result from
such exposure.

B. Other Non-Occupational Exposure

The pesticide uses of Bacillus subtilis
strain CX—9060 are limited to
commercial agricultural and
horticultural settings. There are no
residential uses; it is not intended to be
used in and around the home, or in
schools, day care facilities or other such
settings. Nonetheless, residential and
other non-occupational exposure may
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occur since Bacillus subtilis is
ubiquitous in the environment. The
potential for non-dietary, non-
occupational exposure to Bacillus
subtilis strain CX—9060 residues for the
general population, including infants
and children, is likely since populations
have probably been previously exposed
(and likely will continue to be exposed)
to background levels of Bacillus subtilis.
Neither such common human exposures
to similar Bacillus subtilis strains
naturally present in soils, waters and
plants, nor exposures associated with
those Bacillus subtilis strains used
internationally in producing food-grade
products and fermented foods, have
resulted in reports of disease or other
effects. Finally, while the literature
includes accounts of Bacillus subtilis
infections in humans (which
consistently are bacteremias associated
with immunosuppression, surgical
intervention, neoplastic disease, and
trauma), those reports are most notable
for their rare and exceptional nature.
EPA’s evaluation of the required high-
dose Tier I acute toxicity and
pathogenicity tests, which were cited in
support of this petition, resulted in the
assignment of Toxicity Category IV
(least toxic), as well as determinations
of not infective and not pathogenic, for
all exposure routes. No toxicological
end points of concern were identified.
There are no dietary endpoints that
exceed the Agency’s LOC. Therefore, the
Agency has determined that any
additional exposure to the microbe
resulting from residues attributable to
Bacillus subtilis strain CX-9060
pesticide use will not result in
additional aggregate non-occupational
risk from dermal and inhalation
exposures. Because even regular
occupational exposures associated with
this active ingredient pose negligible
risk, no risk is expected from non-
occupation exposures.

V. Cumulative Effects From Substances
With a Common Mechanism of Toxicity

Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

EPA has not found Bacillus subtilis
strain CX—9060 to share a common
mechanism of toxicity with any other
substances, and Bacillus subtilis strain
CX-9060 does not appear to produce a
toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has

assumed that Bacillus subtilis strain
CX-9060 does not have a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see EPA’s Web site at http://
www.epa.gov/pesticides/cumulative.

VI. Determination of Safety for U.S.
Population, Infants and Children

FFDCA section 408(b)(2)(C), as
amended by the Food Quality Protection
Act (FQPA) of 1996, provides that EPA
shall assess the available information
about consumption patterns among
infants and children, special
susceptibility of infants and children to
pesticide chemical residues, and the
cumulative effects on infants and
children of the residues and other
substances with a common mechanism
of toxicity. In addition, FFDCA section
(b)(2)(C) also provides that EPA shall
apply an additional tenfold margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database, unless
EPA determines that a different margin
of safety will be safe for infants and
children.

Based on the acute toxicity
information discussed in Unit III., EPA
concludes that there is a reasonable
certainty that no harm will result to the
U.S. population, including infants and
children, from aggregate exposure to
residues of Bacillus subtilis strain CX—
9060. This includes all anticipated
dietary exposures and all other
exposures for which there is reliable
information. The Agency has arrived at
this conclusion because the data
available on Bacillus subtilis strain CX—
9060 demonstrate a lack of toxicity/
pathogenicity potential. Thus, there are
no threshold effects of concern and, as
a result, the Agency has concluded that
the additional tenfold margin of safety
for infants and children is unnecessary
in this instance. Further, the need to
consider consumption patterns, special
susceptibility, and cumulative effects
does not arise when dealing with
pesticides with no demonstrated
significant adverse effects.

VII. Other Considerations
A. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint U.N.
Food and Agriculture Organization/
World Health Organization food
standards program, and it is recognized
as an international food safety
standards-setting organization in trade
agreements to which the United States
is a party. EPA may establish a tolerance
that is different from a Codex MRL;
however, FFDCA section 408(b)(4)
requires that EPA explain the reasons
for departing from the Codex level.

The Codex has not established a MRL
for Bacillus subtilis strain CX—9060.

VIII. Conclusions

Therefore, an exemption is
established for residues of Bacillus
subtilis strain CX—9060 in or on all food
commodities.
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X. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this final rule
has been exempted from review under
Executive Order 12866, this final rule is
not subject to Executive Order 13211,
entitled Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
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approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994). Since tolerances and exemptions
that are established on the basis of a
petition under section 408(d) of FFDCA,
such as the tolerance in this final rule,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers,
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 9, 2000) do not apply
to this final rule. In addition, this final
rule does not impose any enforceable
duty or contain any unfunded mandate
as described under Title II of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Pub. L. 104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

XI. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the

Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: December 15, 2011.

Steven Bradbury,
Director, Office of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.1309 is added to
subpart D to read as follows:

§180.1309 Bacillus subtilis strain CX—
9060; exemption from the requirement of a
tolerance.

An exemption from the requirement
of a tolerance is established for residues
of the microbial pesticide Bacillus
subtilis strain CX—9060, in or on all food
commodities, when applied or used in
accordance with good agricultural
practices.

[FR Doc. 2012-228 Filed 1-10-12; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 20 and 54

[WC Docket Nos. 10-90, 07-135, 05-337,
03-109; GN Docket No. 09-51; CC Docket
Nos. 01-92, 96-45; WT Docket No. 10-208;
FCC 11-189]

Connect America Fund; Developing an
Unified Intercarrier Compensation
Regime; Lifeline and Link Up

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the
Commission amends rules regarding the
attributes of “‘voice telephony service”
to be supported by the Federal universal
service support mechanisms. This
action is necessary to reflect the
evolution of the marketplace and to
limit supported services. The
Commission also waives certain
effective dates so that intercarrier
compensation for non-access traffic
exchanged between Local Exchange

Carriers (LEC) and Commercial Mobile
Radio Service (CMRS) providers
pursuant to an interconnection
agreement in effect as of December 23,
2011, will be subject to a default bill-
and-keep methodology on July 1, 2012,
rather than on December 29, 2011. This
action is necessary to limit marketplace
disruption by delaying bill-and-keep
until carriers are eligible to receive
recovery as part of the transitional
revenue recovery mechanism for this
type of traffic.

DATES: Effective January 11, 2012.

FOR FURTHER INFORMATION CONTACT:
Amy Bender, Wireline Competition
Bureau, (202) 418—1469, or Victoria
Goldberg, Wireline Competition Bureau,
(202) 418-7353, or TTY: (202) 418—
0484.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order on
Reconsideration (Order) in WC Docket
Nos. 10-90, 07-135, 05-337, 03—109,
GN Docket No. 09-51, CC Docket Nos.
01-92, 96—45, WT Docket No. 10-208,
FCC 11-189, released on December 23,
2011. The full text of this document is
available for public inspection during
regular business hours in the FCC
Reference Center, Room CY-A257, 445
12th Street SW., Washington, DC 20554.

1. In this Order, the Commission
modifies on its own motion two aspects
of the USF/ICC Transformation Order,
76 FR 73830, November 18, 2011.

2. In the USF/ICC Transformation
Order, the Commission eliminated its
former list of nine supported services
and amended §54.101 of the
Commission’s rules to specify that
“voice telephony service” is supported
by federal universal service support
mechanisms. The Commission found
this to be a more technologically neutral
approach that focuses on the
functionality offered instead of the
technologies used, while allowing
services to be provided over any
platform. This approach also recognizes
that many of the services enumerated in
the previous rule are universal today
and that the importance of operator
services and directory assistance, in
particular, has declined with changes in
the marketplace. A number of parties
have raised questions about how the
amended rule should be understood to
affect Lifeline-only ETCs and their
compliance with section 214(e)(1)(A) of
the Act, which requires a carrier to
provide supported services using its
own facilities, in whole or in part, in
order to be eligible to receive support.
Several parties have urged the
Commission to take action to ensure
that there is no disruption to the
services currently being provided to
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millions of eligible Lifeline consumers
by ETCs that have already been
designated based on their provision of
supported services as previously
defined by the Commission.

3. The Commission notes that, in
adopting the new definition of “voice
telephony” in § 54.101, it eliminated
certain services and functionalities from
the list of supported services, consistent
with its findings regarding the evolution
of the marketplace. To more clearly
reflect its intent to specify the attributes
of “voice telephony” in the new
definition, the Commission amends
§54.101 to read: ““Services designated
for support. Voice telephony services
shall be supported by federal universal
service support mechanisms. Eligible
voice telephony services must provide
voice grade access to the public
switched network or its functional
equivalent; minutes of use for local
service provided at no additional charge
to end users; access to the emergency
services provided by local government
or other public safety organizations,
such as 911 and enhanced 911, to the
extent the local government in an
eligible carrier’s service area has
implemented 911 or enhanced 911
systems; and toll limitation for
qualifying low-income consumers (as
described in subpart E of this part).”

4. Additionally, the Commission
affirms that only carriers that provide
“voice telephony” as defined under
§54.101(a) as amended using their own
facilities will be deemed to meet the
requirements of section 214(e)(1). Thus,
a Lifeline-only ETC does not meet the
“own facilities” requirement of section
214(e)(1) if its only facilities are those
used to provide functions that are no
longer supported ‘““voice telephony
service” under 47 CFR 54.101, such as
access to operator service or directory
assistance. Therefore, to be in
compliance with the Commission’s
rules, Lifeline-only carriers that seek
ETC designation after the December 29,
2011 effective date of the USF/ICC
Transformation Order, as well as such
carriers that had previously obtained
ETC designation prior to December 29,
2011 on the basis of facilities associated
solely with, for example, access to
operator service or directory assistance,
must either use their own facilities, in
whole or in part, to provide the
supported ‘““voice telephony service,” or
obtain forbearance from the “own
facilities” requirement from the
Commission. As discussed more fully
below, the effective date of this minor
modification to the language in
amended § 54.101 is the date of Federal
Register publication of the Order. To
avoid disruption to consumers of

previously designated ETCs, however,
the Commission set July 1, 2012 as the
effective date of 47 CFR 54.101 for
Lifeline-only ETCs in the service areas
for which they were designated prior to
December 29, 2011. The Commission
anticipates that it may address the “own
facilities” requirement for Lifeline
providers in the near future in a
subsequent order addressing the
Commission’s Lifeline program. In the
event that this Order is not published in
the Federal Register before December
29, the Commission will consider the
amended rule as adopted in the USF/
ICC Transformation Order suspended
with respect to this limited class of
ETCs, so that the Commission’s actions
in the USF/ICC Transformation Order
do not impact existing state
designations.

5. In the USF/ICC Transformation
Order, the Commission adopted bill-
and-keep as the default intercarrier
compensation methodology for non-
access traffic exchanged between local
exchange carriers (LECs) and
Commercial Mobile Radio Service
(CMRS) providers. Rather than
implementing a more gradual transition,
the USF/ICC Transformation Order
made the default bill-and-keep
methodology applicable as of the
effective date of the rules (December 29,
2011). This timing reflected the
Commission’s balancing of the benefits
of providing clarity and addressing
arbitrage and, in particular, traffic
pumping, against the apparently small
risk of marketplace disruption from
doing so. There was little, if any,
evidence in the record that there would
be significant harmful effects on any
LEGs as a result of this timing. One
factor supporting the Commission’s
conclusion with regard to incumbent
LEGs was the understanding that such
carriers would be eligible to receive
recovery as part of the transitional
recovery mechanism for reductions in
net reciprocal compensation payments.
Another factor was adoption of an
interim rule that limited the
responsibility for transport costs
applicable to non-access traffic
exchanged between CMRS providers
and rural, rate-of-return incumbent
LECs.

6. In the Order the Commission
reconsiders the balancing of benefits
and burdens in this context. The
Commission finds it more appropriate to
make the default bill-and-keep
compensation methodology for LEC—
CMRS non-access traffic consistent with
the start of the transitional intercarrier
compensation recovery mechanism for
carriers that were exchanging LEC—
CMRS traffic under existing

interconnection agreements prior to the
adoption date of the USF/ICC
Transformation Order. Under the
recovery rules as adopted in the USF/
ICC Transformation Order, the
transitional recovery mechanism does
not begin until July 1, 2012, and it is
unclear whether incumbent LECs will
be eligible to receive recovery for
reductions in revenues from December
29, 2011 through July 1, 2012. The
Commission had anticipated carriers
would continue to receive payment at
the rates in place under existing
interconnection agreements while they
were being renegotiated. However, the
Commission believes that this
assumption is over-inclusive and not
entirely accurate since interconnection
agreements are negotiated between two
parties and contain different terms and
conditions for implementing change of
law provisions—indeed, some may
relate back to the effective date of the
new rule, rather than when the
renegotiated agreement is in place.
Moreover, the Commission believed
that, as a general matter, LEC-CMRS
agreements contained rates at $0.0007 or
less as their reciprocal compensation
rate. Parties indicate, however, that
many existing LEC-CMRS agreements
reflect reciprocal compensation rates
“much higher than $0.0007.” Thus, the
supplemental record suggests that the
Commission did not accurately assess
the impact of its decision to
immediately move to bill-and-keep for
all LECs for this category of traffic.

7. Enabling carriers that have effective
interconnection agreements governing
the exchange of LEC-CMRS non-access
traffic as of the adoption date of the
USF/ICC Transformation Order to
continue to exchange traffic and receive
compensation pursuant to those existing
agreements until July 1, 2012 will
minimize market disruption, while
enabling carriers to begin the process of
revising such agreements immediately.
In contrast, carriers exchanging LEC—
CMRS non-access traffic without an
interconnection agreement do not
receive such compensation today, so the
Commission finds no likelihood of
marketplace disruption that would
support reconsideration of its decision
in that context. Accordingly, intercarrier
compensation for non-access traffic
exchanged between LECs and CMRS
providers pursuant to an
interconnection agreement in effect as of
the adoption date of this Order, will be
subject to a default bill-and-keep
methodology on July 1, 2012 rather than
on December 29, 2011. In the event that
the Order is not published in the
Federal Register before December 29,
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2011, the Commission also finds good
cause to waive these requirements to the
extent necessary to preserve the status
quo until such time that the Order goes
into effect. The Commission may waive
its rules for good cause shown. The
Commission finds that waiver, if needed
to preserve the status quo for a limited
period consistent with the Order, will
serve the public interest by protecting
against the potential marketplace
disruption, described above, that the
Commission sought to avoid through the
intercarrier compensation rule changes
adopted in this Order. The Commission
expects that, unless parties mutually
agree otherwise, traffic will continue to
be exchanged pursuant to existing
interconnection agreements between the
adoption date of the Order and June 30,
2012. The Commission cautions that
parties should not use the Order as an
opportunity to abuse the distinction
between traffic subject to an
interconnection agreement as of the
adoption date of the USF/ICC
Transformation Order and traffic not
subject to an interconnection agreement
in order to engage in arbitrage to avoid
payment of intercarrier compensation
charges. Indeed, the Commission will be
monitoring the situation and will not
hesitate to take action if it appears any
such arbitrage is occurring.

8. The Commission strongly urges all
parties with such agreements to
immediately begin preparations for the
July 1 effective date of the transitional
recovery mechanism, including by
commencing discussions regarding
change-of-law provisions, if applicable.
LECs should not view the Order as an
excuse for delaying negotiations or
deferring preparations. To ensure that
the change the Commission adopts does
not create incentives to engage in such
delay, and consistent with the balance
of interests discussed above, the
Commission provides that, unless
parties mutually agree otherwise,
starting on July 1, 2012, compensation
for traffic exchanged during the re-
negotiation of interconnection
agreements with change-of-law
provisions will be subject to true-up at
the level of reciprocal compensation for
non-access LEC-CMRS traffic
established in the resulting
interconnection agreement, whether the
default of bill-and-keep or other pricing
negotiated by the carriers. The
Commission finds that this limited
departure from the Commission’s prior
determination not to override
compensation arrangements in existing
contracts is justified to ensure that the
onset of bill-and-keep is not unilaterally
delayed beyond the intended transition

period due to delayed or extended re-
negotiations under contractual change-
of-law provisions. When the
Commission set an immediate effective
date for a default bill-and-keep
methodology for this traffic in the USF/
ICC Transformation Order, it found that
re-negotiation under such provisions
would help provide a reasonable
transition for LECs with such
agreements. Now, the change in the
effective date for bill-and-keep provides
a transition for non-access LEC-CMRS
traffic to mitigate marketplace
disruption for carriers for which these
revenues may be significant today.
Given that change, the Commission
finds that this measure is necessary to
maintain the balance of benefits to
consumers and carriers from a default
bill-and-keep methodology that the
Commission intended in the USF/ICC
Transformation Order. Further, because
of the limited nature of this
modification, the Commission finds that
it will not have the harmful effects that
concerned the Commission in adopting
its general policy on existing
agreements. The Commission also finds
that adoption of this limited measure
will have minimal adverse impact on
carriers.

9. Regulatory Flexibility Certification.
The Regulatory Flexibility Act (RFA)
requires that agencies prepare a
regulatory flexibility analysis for notice-
and-comment rulemaking proceedings,
unless the agency certifies that “the rule
will not have a significant economic
impact on a substantial number of small
entities.” The Commission certifies that
the rule revisions will not have a
significant economic impact on a
substantial number of small entities,
because the action merely maintains the
status quo for the entities affected. The
Commission will send a copy of the
Order, including such certification, to
the Chief Counsel for Advocacy of the
Small Business Administration.

10. Paperwork Reduction Act
Analysis. This document does not
contain proposed information
collection(s) subject to the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104-13. In addition, therefore, it
does not contain any new or modified
“information collection burden for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

11. Congressional Review Act. The
Commission will send a copy of the
Order on Reconsideration in a report to
be sent to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act (“CRA”).

12. Effective Date. The Commission
concludes that good cause exists to
make the effective date of the
amendments to rule 47 CFR 54.101
effective immediately upon publication
in the Federal Register, pursuant to
§553(d)(3) of the Administrative
Procedure Act. Agencies determining
whether there is good cause to make a
rule revision take effect less than 30
days after Federal Register publication
must balance the necessity for
immediate implementation against
principles of fundamental fairness that
require that all affected persons be
afforded a reasonable time to prepare for
the effective date of a new rule. In this
instance, no ETC will be prejudiced by
the Order being effective immediately
upon publication in the Federal
Register because this action merely
clarifies the intent of the USF/ICC
Transformation Order and, by delaying
the implementation date of the modified
rule, restores the status quo for Lifeline-
only ETCs in those states where they
have already been designated that
existed prior to the USF/ICC
Transformation Order for a defined
period of time. This will allow the
Commission the opportunity to take
further action with respect to the “own
facilities”” requirement for such
providers in the context of the low-
income program.

13. The Commission also concludes
that good cause exists to make the
revisions to §§20.11(e), 51.705(a), and
51.709(c) effective immediately upon
publication in the Federal Register. As
discussed above, allowing the rules
subject to the Order to go into effect on
December 29, 2011 may potentially
result in a significant financial impact
on LECs exchanging non-access LEC—
CMRS traffic pursuant to
interconnection agreements, contrary to
the Commission’s initial assumptions.
Thus, the Commission finds good cause
to make these rule revisions take effect
upon publication in the Federal
Register. Again, no parties will be
prejudiced by this Order being effective
immediately upon publication in the
Federal Register because this action
merely permits LECs and CMRS
providers exchanging non-access traffic
pursuant to an interconnection
agreement to maintain the status quo for
a defined period of time.

List of Subjects
47 CFR Part 20

Communications common carriers,
Commercial mobile radio services,
Interconnection, Intercarrier
compensation.
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47 CFR Part 54

Communications common carriers,
Reporting and recordkeeping
requirements, Telecommunications,
Telephone.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 20
and 54 as follows:

PART 20—COMMERCIAL MOBILE
RADIO SERVICES

m 1. The authority citation for part 20
continues to read as follows:

Authority: 47 U.S.C. 154, 160, 201, 251—
254, 301, 303, 316, and 332 unless otherwise
noted. Section 20.12 is also issued under 47
U.S.C. 1302.

m 2. Section 20.11 is amended by
revising paragraph (e) to read as follows:

§20.11 Interconnection to facilities of local
exchange carriers.
* * * * *

(e) An incumbent local exchange
carrier may request interconnection
from a commercial mobile radio service
provider and invoke the negotiation and
arbitration procedures contained in
section 252 of the Act. A commercial
mobile radio service provider receiving
a request for interconnection must
negotiate in good faith and must, if
requested, submit to arbitration by the

state commission.
* * * * *

PART 54—UNIVERSAL SERVICE

m 3. The authority citation for part 54
continues to read as follows:

Authority: 47 U.S.C. 151, 154(i), 201, 205,
214, 219, 220, 254, 303(r), 403, and 1302
unless otherwise noted.

Subpart B—Services Designated for
Support

W 4. Section 54.101 is amended by
revising paragraph (a) to read as follows:

§54.101 Supported services for rural,
insular and high cost areas.

(a) Services designated for support.
Voice telephony services shall be
supported by federal universal service
support mechanisms. Eligible voice
telephony services must provide voice
grade access to the public switched
network or its functional equivalent;
minutes of use for local service
provided at no additional charge to end
users; access to the emergency services
provided by local government or other
public safety organizations, such as 911

and enhanced 911, to the extent the
local government in an eligible carrier’s
service area has implemented 911 or
enhanced 911 systems; and toll
limitation for qualifying low-income
consumers (as described in subpart E of
this part).

* * * * *

[FR Doc. 2012-349 Filed 1-10-12; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

48 CFR Parts 1, 9, 12, 42, and 52

[Correction; FAC 2005-55; FAR Case 2010-
016; Item V; Docket 2010-0016, Sequence
1]

RIN 9000-AL94

Federal Acquisition Regulation; Public
Access to the Federal Awardee
Performance and Integrity Information
System; Correction

AGENCY: Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Correction.

SUMMARY: This document contains a
correction to the final rule that was
published in the Federal Register at 77
FR 197 on January 3, 2012. An
applicability date to the rule was
inadvertently omitted.

DATES: The effective date for the rule
published at 77 FR 197 remains January
3, 2012.

Applicability Date: The clause
prescription of this rule applies to
solicitations issued on or after January
17, 2012, and resultant contracts.

With regard to information entered by
the Government into FAPIIS on and
after January 17, 2012—

(1) There will be a 14-calendar-day
delay in the posting to the publicly
available segment of FAPIIS; and

(2) The notification generated when
the Government posts new information
to the contractor’s record will inform
the contractor of the 14-calendar-day
delay and the contractor’s right to
request withdrawal of the posted
information if the contractor asserts that
the information is covered by a
disclosure exemption under the
Freedom of Information Act, as set forth
in FAR 9.105-2(b)(2)(iv).

FOR FURTHER INFORMATION CONTACT: Mr.
Edward Loeb, Procurement Analyst, at
(202) 501-0650, for clarification of
content. For information pertaining to
status or publication schedules, contact
the Regulatory Secretariat at (202) 501—
4755. Please cite FAC 2005-55, FAR
Case 2010-016; Correction.

SUPPLEMENTARY INFORMATION: This
document contains a correction to the
final rule that was published in the
Federal Register at 77 FR 197 on
January 3, 2012, by adding an
applicability date to the rule that was
inadvertently omitted.

DoD, GSA, and NASA adopted as
final, with changes, an interim rule
amending the Federal Acquisition
Regulation (FAR) to implement section
3010 of the Supplemental
Appropriations Act, 2010. Section 3010
requires that the information in the
Federal Awardee Performance and
Integrity Information System (FAPIIS),
excluding past performance reviews,
shall be made publicly available. The
interim rule notified contractors of this
new statutory requirement for public
access to FAPIIS.

The delayed application of the final
rule will allow time for the Government
to complete necessary system changes to
support the 14-day wait period. The
current system was designed to
automatically transfer to the publicly
available segment of FAPIIS all
information posted by the Government
(other than past performance
information). As a result, until the
change is implemented, there will not
be an opportunity for a contractor to
request withholding of the information
before it is posted to the publicly
available segment of FAPIIS. Any
information entered into FAPIIS by the
Government on or after January 17, 2012
(other than past performance
information, which will not transfer to
the publicly available segment of
FAPIIS), will be subject to a 14-
calendar-day delay before it is
transferred to the publicly available
segment of FAPIIS, regardless of
whether the contract includes the
January 2012 version or the January
2011 version of FAR 52.209-9, Updates
of Publicly Available Information
Regarding Responsibility Matters. This
will allow all contractors opportunity to
assert for the Government’s
consideration, within 7 calendar days of
being posted, that the information is
covered by a disclosure exemption
under the Freedom of Information Act.
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Dated: January 5, 2012.
Laura Auletta,

Director, Office of Governmentwide
Acquisition Policy, Office of Acquisition
Policy, Office of Governmentwide Policy.
[FR Doc. 2012—-291 Filed 1-10-12; 8:45 am]
BILLING CODE 6820-EP-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Part 253
[FNS—-2011-0036]
RIN 0584-AE05

Food Distribution Program on Indian
Reservations: Income Deductions and
Resource Eligibility

AGENCY: Food and Nutrition Service,
USDA.
ACTION: Proposed rule.

SUMMARY: This rule proposes to amend
regulations for the Food Distribution
Program on Indian Reservations
(FDPIR). The changes are intended to
simplify and improve the
administration of and expand access to
FDPIR, and promote conformity with
the Supplemental Nutrition Assistance
Program (SNAP). First, the Department
proposes an amendment that would
eliminate household resources from
consideration when determining FDPIR
eligibility. Second, to more closely align
FDPIR and SNAP regulations, the
Department proposes to expand the
current FDPIR income deduction for
Medicare Part B Medical Insurance and
Part D Prescription Drug Coverage
premiums to include other monthly
medical expenses in excess of $35 for
households with elderly and/or disabled
members. This rule also proposes to
establish an income deduction for
shelter and utility expenses. Finally, the
Department proposes verification
requirements related to the proposed
income deductions and revisions to the
household reporting requirements that
will more closely align FDPIR and
SNAP regulations.

DATES: To be assured of consideration,
comments must be received on or before
April 10, 2012.

ADDRESSES: The Food and Nutrition
Service (FNS) invites interested persons
to submit comments on this proposed
rule. You may submit comments
identified by Regulatory Identifier

Number (RIN) 0584—AE05, by any of the
following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. In the Enter
Keyword or ID field insert “FNS-2011—
0036”, and then click on Search. Click
on Submit a Comment.

e Information on using
Regulations.gov, including detailed
instructions for accessing documents,
making comments, and viewing
submitted comments is available
through the site’s “FAQs” link.

e Fax: Submit comments by facsimile
transmission to (703) 305—-2782.

e Disk or CD-ROM: Submit comments
on disk to Laura Castro, Director, Food
Distribution Division, Food and
Nutrition Service, U.S. Department of
Agriculture, 3101 Park Center Drive,
Room 504, Alexandria, Virginia 22302—
1594.

e Mail: Send comments to Laura
Castro at the above address.

e Hand Delivery or Courier: Deliver
comments to the above address.

Comments submitted in response to
this rule will be included in the record
and will be made available to the
public. Please be advised that the
substance of the comments and the
identity of the individuals or entities
submitting the comments will be subject
to public disclosure. The Department
will make the comments publicly
available on the Internet via http://www.
regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Dana Rasmussen by telephone at (703)
305-2662.

SUPPLEMENTARY INFORMATION:

I. Public Comment Procedures

II. Background and Discussion of the
Proposed Rule

II. Procedural Matters

I. Public Comment Procedures

Your written comments on the
proposed rule should be specific,
should be confined to issues pertinent
to the proposed rule, and should
explain the reason(s) for any change you
recommend or proposal(s) you oppose.
Where possible, you should reference
the specific section or paragraph of the
proposal you are addressing. Comments
received after the close of the comment
period (see DATES) will not be
considered or included in the
Administrative Record for the final rule.

Executive Order 12866 requires each
agency to write regulations that are

simple and easy to understand. We
invite your comments on how to make
these proposed regulations easier to
understand, including answers to
questions such as the following:

(1) Are the requirements in the
proposed regulations clearly stated?

(2) Does the rule contain technical
language or jargon that interferes with
its clarity?

(3) Does the format of the rule (e.g.,
grouping and order of sections, use of
heading, and paragraphing) make it
clearer or less clear?

(4) Would the rule be easier to
understand if it was divided into more
(but shorter) sections?

(5) Is the description of the rule in the
preamble section entitled ‘“Background
and Discussion of the Proposed Rule”
helpful in understanding the rule? How
could this description be more helpful
in making the rule easier to understand?

II. Background and Discussion of the
Proposed Rule

The Department proposes to amend
the regulations for FDPIR at 7 CFR part
253. These changes are intended to
improve the administration of FDPIR
and service to program applicants and
participants, and respond to a resolution
passed by the membership of the
National Association of Food
Distribution Programs on Indian
Reservations (NAFDPIR) in June 2009.
These proposed provisions would
simplify program administration and
promote conformity with SNAP. The
Department proposes amendments that
would: (1) Eliminate household
resources from consideration when
determining FDPIR eligibility; (2)
expand the current income deduction
for Medicare Part B Medical Insurance
and Part D Prescription Drug Coverage
premiums to include other monthly
medical expenses in excess of $35 for
households with elderly and/or disabled
members, as defined at 7 CFR 253.2; (3)
establish an income deduction for
shelter and utility expenses; and (4)
establish verification requirements
related to the proposed income
deductions and revise household
reporting requirements. The
amendments are discussed in more
detail below.

In the following discussion and
regulatory text, the term ‘““State agency,”
as defined at 7 CFR 253.2, is used to
include Indian Tribal Organizations
(ITOs) authorized to operate FDPIR and
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Food Distribution Program for Indian
Households in Oklahoma (FDPIHO) in
accordance with 7 CFR parts 253 and
254. The term “FDPIR” is used in this
rulemaking to refer collectively to
FDPIR and FDPIHO.

1. Eliminate the Eligibility Criterion
Based on Household Resources—7 CFR
253.6(d)

Currently, the FDPIR household
resource limits are $3,250 for
households with at least one elderly/
disabled member and $2,000 for all
other households. In response to a
separate rulemaking published in the
Federal Register on April 27, 2010 (75
FR 22027), which proposed to amend
FDPIR regulations by aligning
provisions with changes to SNAP as a
result of the Food, Conservation, and
Energy Act of 2008, FNS received
numerous comment letters regarding the
FDPIR household resource eligibility
criterion. Many of the comment letters
supported elimination of the FDPIR
resource test or alignment of FDPIR and
SNAP policies. Based on the comments
received, the Department proposes to
eliminate the household resource
eligibility criterion in FDPIR. In the
regulatory impact analysis of this
proposed rule, we estimate that
eliminating the resource test would
increase FDPIR participation by less
than one percent. Removal of the
resource test would streamline the
certification process for new and
currently participating households and
simplify program administration,
reducing the burden on State agency
certification staff and improving service
to those in need of nutrition assistance.
To eliminate the resource standard from
current regulations, the Department
proposes to remove the regulatory
provisions at 7 CFR 253.6(d). This
proposal does not affect the requirement
that households meet maximum FDPIR
income limits and other eligibility
criteria provided under current program
regulations.

The Department also proposes
conforming amendments to remove
reference to the resource test throughout
the current FDPIR regulations. The
proposed amendments to 7 CFR 253.6(c)
on categorical eligibility remove
reference to resource eligibility. This
rule would also remove 7 CFR
253.7()(2)(i), which currently references
resources of disqualified household
members. The rule would redesignate
the current paragraphs at 7 CFR
253.7(f)(2)(ii) and (f)2)(iii) as paragraphs
(f)(2)() and (f)(2)(ii), respectively.

The Department also proposes an
amendment to 7 CFR 253.6(e)(3)(viii) (to
be redesignated as 7 CFR

253.6(d)(3)(viii)), which currently
references non-recurring lump sum
payments, such as security deposits on
rental property or utilities, tax refunds,
and retroactive Social Security
payments. The amendment would
remove the language that provides these
payments are counted as resources in
the month received. Therefore, non-
recurring lump sum payments would
not be considered in determining the
eligibility of households for FDPIR.

The Department proposes similar
treatment of periodic per capita
payments that are derived from the
profits of Tribal enterprises and
distributed to Tribal members less
frequently than monthly. As with non-
recurring lump sum payments, the
amount and time of receipt of periodic
per capita payments cannot always be
anticipated by FDPIR participants in
order to be considered during the
household’s income eligibility
determination. Consequently, non-
monthly per capita payments are
reported upon receipt in accordance
with the change reporting requirements
at 7 CFR 253.7(c). In most instances,
receipt of these payments does not
impact household eligibility in the
month of receipt because there is not
sufficient time for the State agency to
take action to terminate the household
if the payment results in the
household’s ineligibility. In accordance
with 7 CFR 253.7(c), households must
report a change within 10 calendar days,
and the State agency must act on the
reported change and issue a notice of
adverse action no later than 10 days
after the change is reported. The notice
of adverse action must provide a
minimum of 10 days from the date of
the notice to the date upon which the
termination becomes effective. Under
current regulations, funds from the per
capita payment that remain available to
the household in the month after receipt
are considered a resource.

In accordance with the proposal to
remove consideration of household
resources in determining eligibility for
FDPIR, the Department proposes to
amend 7 CFR 253.6(e)(3)(viii) (to be
redesignated as 7 CFR 253.6(d)(3)(viii))
to specify that non-recurring lump sum
payments and non-monthly per capita
payments would no longer be
considered in determining the eligibility
of households for FDPIR. Furthermore,
the Department proposes to amend 7
CFR 253.6(e)(2)(ii) (to be redesignated as
7 CFR 253.6(d)(2)(ii)) to clarify that per
capita payments received monthly are
considered unearned income in the
month received. This is consistent with
current program policy.

2. Medical Expense Deduction—7 CFR
253.6(f) (To Be Redesignated as 7 CFR
253.6(e))

The Department proposes a change
that would revise the provisions at 7
CFR 253.6(f)(4) (to be redesignated as 7
CFR 253.6(e)(4)) to expand the current
deduction for Medicare Part B Medical
Insurance and Part D Prescription Drug
Coverage premiums to include other
monthly medical expenses in excess of
$35 incurred by any household member
who is elderly or disabled as defined in
7 CFR 253.2. This change would align
FDPIR and SNAP regulations. Also, this
change would respond to Resolution
2009-01 passed by the membership of
NAFDPIR in June 2009. That resolution
requested an income deduction for
unreimbursed medical expenses for
prescription drugs and other medical
expenses, other than for plastic surgery.
As provided above, in order to reflect
the proposed elimination of 7 CFR
253.6(d), we are proposing to
redesignate current 7 CFR 253.6(f) as
proposed paragraph (e).

The Department proposes to adopt
SNAP policy at 7 CFR 273.9(d)(3) in
regard to allowable medical costs. The
proposed allowable medical costs are:

(a) Medical and dental care, including
psychotherapy and rehabilitation
services, provided by a licensed
practitioner authorized by State law or
other qualified health professional;

(b) Hospitalization or outpatient
treatment, nursing care, and nursing
home care, including payments by the
household for an individual who was a
household member immediately prior to
entering a hospital or nursing home,
provided by a facility recognized by the
State;

(c) Prescription drugs when
prescribed by a licensed practitioner
authorized under State law and other
over-the-counter medication (including
insulin) when approved by a licensed
practitioner or other qualified health
professional; in addition, costs of
medical supplies, sick-room equipment
(including rental) or other prescribed
equipment are deductible;

(d) Health and hospitalization
insurance policy premiums. Costs that
are not deductible include health and
accident policies such as those payable
in lump sum settlements for death or
dismemberment, or income
maintenance policies such as those that
continue mortgage or loan payments
while the beneficiary is disabled;

(e) Medicare premiums related to
coverage under Title XVIII of the Social
Security Act; any cost-sharing or spend
down expenses incurred by Medicaid
recipients;
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(f) Dentures, hearing aids, and
prosthetics;

(g) Securing and maintaining a seeing
eye or hearing dog including the cost of
dog food and veterinarian bills;

(h) Eye glasses prescribed by a
physician skilled in eye disease or by an
optometrist;

(i) Reasonable cost of transportation
and lodging to obtain medical treatment
or services; and

(j) Maintaining an attendant,
homemaker, home health aide, child
care services, or housekeeper, necessary
due to age, infirmity, or illness.

SNAP regulations at 7 CFR 273.9(d)
include an income deduction for all
Medicare premium expenses in excess
of $35. Current FDPIR regulations at 7
CFR 253.6(f)(4) and program policy
permit only a deduction for the full
amounts of Medicare Part B Medical
Insurance and Part D Prescription Drug
Coverage premiums, respectively. In
order to simplify program
administration and in recognition of the
significantly expanded range of
deductible medical costs considered
allowable under SNAP, the Department
proposes to align the Medicare
provision with SNAP by permitting
deductions for all Medicare premiums
in excess of $35.

The SNAP regulations at 7 CFR
273.9(d)(3)(x) allow a deduction for an
amount equal to the SNAP benefit for a
one-person household if the household
furnishes the majority of a home care
attendant’s meals. The Department
proposes to adopt this same provision
for FDPIR.

Regarding the proposed meal-related
deduction, the Department purchases
the USDA foods provided under FDPIR
at a reduced cost due to high volume
purchases under long-term contracts
with vendors. Consequently, the
estimated average monthly per person
FDPIR food package cost, which is
adjusted annually, does not represent
the retail value of the food package if
identical foods were purchased by a
family at a grocery store. The
Department believes that it would be
appropriate to adopt the SNAP policy of
basing the meal-related deduction for
the attendant on the maximum SNAP
allotment for a one-person household.
The SNAP allotments are based on the
Thrifty Food Plan (TFP), which reflects

current dietary recommendations, food
consumption patterns, food composition
data, and food prices.

The Department would provide the
State agencies, on an annual basis, the
updated amount of the maximum SNAP
allotment for a one-person household.
The State agency would not be required
to update the meal-related deduction
amount until the household’s next
scheduled recertification, but may opt to
do so earlier if that amount is available.
If a household incurs attendant care
costs that could qualify under both the
medical deduction and dependent care
deduction, the State agency would treat
the cost as a medical expense.

3. Shelter and Utility Expense
Deduction—7 CFR 253.6(f) (To Be
Redesignated as 7 CFR 253.6(¢e))

The Department proposes a change
that would revise the provisions at 7
CFR 253.6(f) (to be redesignated as 7
CFR 253.6(e)) to establish region-
specific standard income deductions for
monthly shelter and utility expenses.
This change would respond to
Resolution 2009-01 passed by the
membership of NAFDPIR in June 2009.
The resolution noted that shelter
expenses such as home heating fuel and
utilities may impact a household’s
ability to obtain food, and such factors
are not currently factored into FDPIR
eligibility determinations. SNAP
regulations under 7 CFR Part 273 allow
standard income deductions for shelter
expenses in determining eligibility for
that program.

Under this proposal, an FDPIR
applicant household would receive a
standard deduction if it incurs the cost
of at least one allowable shelter/utility
expense. The Department proposes to
indicate that allowable shelter and
utility expenses would conform to those
expenses allowable for SNAP under 7
CFR 273.9(d)(6)(ii). Such expenses
include the following:

(a) Continuing charges for the shelter
occupied by the household, including
rent, mortgage, condominium and
association fees, or other continuing
charges leading to the ownership of the
shelter such as loan repayments for the
purchase of a mobile home, including
interest on such payments.

(b) Property taxes, State and local
assessments, and insurance on the
structure itself, but not separate costs for

insuring furniture or personal
belongings.

(c) The cost of fuel for heating or
cooling (i.e., the operation of air
conditioning systems or room air
conditioners); electricity or fuel used for
purposes other than heating or cooling;
water; sewerage; well installation and
maintenance; septic tank system
installation and maintenance; garbage
and trash collection; all service fees
required to provide service for one
telephone, including, but not limited to,
basic service fees, wire maintenance
fees, subscriber line charges, relay
center surcharges, 911 fees, and taxes;
and fees charged by the utility provider
for initial installation of the utility. One-
time deposits are not deductible.

(d) The shelter costs for the home if
temporarily not occupied by the
household because of employment or
training away from home, illness, or
abandonment caused by a natural
disaster or casualty loss. For costs of a
home vacated by the household to be
included in the household’s shelter
costs, the household must intend to
return to the home; the current
occupants of the home, if any, must not
be claiming the shelter costs for program
purposes; and the home must not be
leased or rented during the absence of
the household.

(e) Charges for the repair of a home
that was substantially damaged or
destroyed due to a natural disaster such
as a fire or flood. Shelter costs cannot
include charges for repair of the home
that have been or will be reimbursed by
private or public relief agencies,
insurance companies, or from any other
source.

The amount of the deduction would
be regionally based. The Department
proposes to implement shelter/utility
expense standard deductions specific to
four regions: (1) Northeast/Midwest, (2)
Southeast/Southwest, (3) Mountain
Plains, and (4) West. The Department
would, on an annual basis, calculate the
shelter/utility standard deductions for
each region, starting from a region-
specific baseline deduction. The
proposed baseline for each FDPIR
regional shelter/utility standard
deduction is provided below, which
assumes implementation in Fiscal Year
2013.

PROJECTED FY 2013 FDPIR STANDARD SHELTER/UTILITY EXPENSE DEDUCTIONS BASELINE BY REGION

Region States currently with FDPIR programs nggﬁ'gﬁgwy
Northeast/Midwest .................... Michigan, Minnesota, New YOrk, WISCONSIN .........cccouiiiiiiiiiiiiiiiiie et $350
Southeast/Southwest ... Mississippi, New Mexico, North Carolina, Oklahoma, TexXas ........ccccccverveeeeriieesniiereniennns 300
Mountain Plains ..........cccccceenne Colorado, Kansas, Montana, Nebraska, North Dakota, South Dakota, Utah, Wyoming 400
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PROJECTED FY 2013 FDPIR STANDARD SHELTER/UTILITY EXPENSE DEDUCTIONS BASELINE BY REGION—Continued

Region

States currently with FDPIR programs

Shelter/utility
deduction

Alaska, Arizona, California, Idaho, Nevada, Oregon, Washington

350

In developing the regional groupings
and baseline shelter/utility standard
deductions, the Department considered
data from a number of sources,
including national surveys of shelter
costs and data on SNAP participants’
shelter deductions. The Department also
considered where FDPIR programs
currently operate. If new programs are
approved to administer FDPIR in States
not listed above, the Department would
identify the appropriate regional
grouping for each new State.

The Department would, on an annual
basis, calculate the shelter/utility
standard deductions for each region. As
part of the annual calculation, the
Department would adjust the previous
year’s regional shelter/utility expense
standard deduction amounts to account
for changes to SNAP Quality Control
data, rounding to the nearest $50. The
Department would issue the revised
shelter/utility standard deductions prior
to October 1 each year.

Under the proposed provision, an
applicant household that would qualify
for a shelter/utility standard deduction
would have the option to receive the
appropriate deduction amount for the
State in which the household resides or
the State in which the State agency’s
central administrative office is located.
These States could potentially be
located in two different regions which
have different shelter/utility expense
standard deductions.

The Department believes that the
proposed shelter/utility provisions are
easy to understand and promote
simplicity and efficiency in program
administration. Because the Department
would issue the regional shelter/utility
standard deductions annually, no undue
burden would be placed on State
agencies to determine such amounts.
Furthermore, as proposed, FDPIR
households would not be required to
produce documentation for all shelter/
utility expenses; households would
need only to provide documentation for
one allowable shelter/utility expense.
The State agency would apply the
appropriate regional standard shelter
deduction and would not be required to
perform an additional calculation to
determine the household’s shelter
deduction amount. This simplifies the
application and certification processes,
preventing an undue burden on
applicants and State agency staff.

Because the shelter/utility standard
deductions would be region-specific,
such deductions would recognize the
variability in shelter and utility costs
across the nation.

4. Verification Requirements and
Household Reporting—7 CFR
253.7(a)(6)(i) and 7 CFR 253.7(c)(1)

The Department proposes new
household verification requirements
related to the two proposed income
deductions discussed above.
Amendments are proposed to 7 CFR
253.7(a)(6)(i) to revise the current
verification requirements for Medicare
Part B and Part D premiums to reflect
the proposed expanded medical
expense deduction. Also, an
amendment is proposed to add a
verification requirement for shelter and
utility expenses at 7 CFR 253.7(a)(6)(i).
As indicated above, applicant
households must show proof of at least
one allowable shelter/utility expense to
receive the FDPIR standard deduction
for shelter/utility expenses.

The Department also proposes
amendments to the reporting
requirements at 7 CFR 253.7(c)(1) to
reorganize this section for better
comprehension, and to improve the
administration of FDPIR and service to
program applicants and participants.
First, the Department proposes a
requirement for households to report a
change in residence and when they no
longer have shelter/utility expenses.
Households that do not have shelter/
utility expenses would not qualify for
the standard deduction for shelter/
utility expenses proposed in this
rulemaking. Therefore, the Department
believes it is reasonable to require
households to report if they no longer
have such expenses so the State agency
can determine if the household
continues to meet the FDPIR financial
eligibility criteria. A change in
residence often results in a change to
shelter/utility expenses. In addition, a
change in residence may also impact a
household’s eligibility if the household
no longer meets the residency
requirement under FDPIR. Eligible
households must reside on a
participating reservation or in approved
FDPIR service areas outside of a
reservation or in the state of Oklahoma.
Therefore, a change in residence might

result in a household becoming
ineligible for FDPIR benefits.

The Department also proposes a new
requirement under 7 CFR 253.7(c)(1)
that households report changes in the
legal obligation to pay child support.
Households that do not have a legal
obligation to pay child support do not
qualify for the current child support
deduction. Therefore, the Department
believes it is reasonable to require the
reporting of this change so that service
providers can determine if households
continue to meet the FDPIR financial
eligibility criteria.

Finally, the Department proposes a
revision regarding the reporting of
changes in income. The current
provisions at 7 CFR 253.7(c)(1) require
households to report changes in income
that would necessitate a change in the
eligibility determination. The State
agencies are required to advise each
household at the time of certification
the maximum monthly income limit for
its household size, so the household
will know to report an increase in
income above that limit. The
Department does not believe that this
methodology is practical. A household’s
monthly net income amount, which is
compared to the monthly income limit,
is calculated by subtracting allowable
deductions from the household’s gross
income. Households cannot be expected
to know how an increase in monthly
gross income will impact its monthly
net income amount, because such
households are not knowledgeable
about the net monthly income
calculation. Therefore, the Department
proposes an amendment to regulations
at 7 CFR 253.7(c)(1) to require
households to report an increase of
more than $100 in gross monthly
income. This change would provide a
more effective guideline for households
to determine when changes in income
must be reported.

II1. Procedural Matters

A. Executive Order 12866 and Executive
Order 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
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environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility.

This proposed rule has been
designated a “‘significant regulatory
action,” although not economically
significant, under section 3(f) of
Executive Order 12866. Accordingly,
the rule has been reviewed by the Office
of Management and Budget.

B. Regulatory Impact Analysis
1. Need for Action

This action is needed to ensure that
regulations pertaining to income
deductions are more consistent between
FDPIR and SNAP. FDPIR was
established by the Congress in 1977 as
an alternative to SNAP for low-income
households living on or near Indian
reservations; these households may not
have easy access to SNAP offices and
authorized grocery stores. Both
programs offer a standard deduction, an
earned income deduction, a child
support deduction, and a dependent
care deduction. SNAP also offers an
excess medical expense deduction and
an excess shelter expense deduction.
Unlike SNAP, the medical deduction
currently offered in FDPIR is limited to
the amount households pay for
Medicare Part B and Part D premiums.
FDPIR does not offer an income
deduction for shelter and utility
expenses.

This proposed rulemaking responds
to a resolution passed by the
membership of the NAFDPIR in June
2009 that requested income deductions
for home heating expenses and other
utilities, prescription medications, and
other out-of-pocket medical expenses.
The NAFDPIR resolution stated that the
FDPIR income eligibility criteria
unfairly penalizes households whose
net monthly income is determined to be
over the income standard by as little as
one dollar, while many of these
households have monthly shelter,
utility, and/or medical expenses.
NAFDPIR believes that some low-
income households are forced to choose
between paying for food and paying for
heat and/or medicine.

FNS received numerous comment
letters in response to separate proposed
rulemaking supporting elimination of
the FDPIR resource test or alignment of
FDPIR and SNAP policies. This
proposed rule would eliminate the
household resource eligibility criterion
for FDPIR. Removal of the resource test
would streamline the certification

process for new and currently
participating households and simplify
program administration, reducing the
burden on State agency certification
staff and improving service to those in
need of nutrition assistance.

2. Benefits

This rule proposes to amend FDPIR
regulations to improve the
administration of and expand access to
FDPIR. This rule also promotes parity
with the eligibility requirements in
SNAP. These regulatory changes are
designed to help ensure that FDPIR
benefits are provided to low-income
households living on or near Indian
reservations that are in need of nutrition
assistance. The proposed changes to the
FDPIR regulations could potentially
increase participation, thus expanding
access to FDPIR and increasing nutrition
assistance for the targeted population.

FNS projects the impact of the
proposed changes on FDPIR
participation, as follows:

(a) Elimination of the Household
Resource Limit. This provision is
projected to increase participation
ranging from approximately 189
individuals in the first year of
implementation to 568 individuals 3
years later;

(b) Medical Expense Deduction. This
provision would potentially make some
elderly and/or disabled individuals with
sizeable monthly medical expenses
newly eligible for FDPIR. The projected
increase in participation ranges from
approximately 67 individuals in the first
year of implementation to 201
individuals three years later; and

(c) Shelter/Utility Expense Deduction.
This provision is projected to increase
participation ranging from
approximately 752 individuals in the
first year of implementation to 2,257
individuals three years later.

There is some uncertainly associated
with the estimates above given the
limitations on relevant data pertaining
to FDPIR participants. Also, the impact
of each provision on participation was
evaluated independently from the other
provisions, so the combined effect or
overlap of these provisions is unknown.
It is expected that some individuals
might benefit from more than one
provision. For example, an elderly
household may qualify for both the
medical expense deduction and the
shelter/utility expense deduction.

3. Cost

This action is not expected to
significantly increase costs of State and
local agencies, or their commercial
contractors, though these costs cannot
be determined with any accuracy. ITOs

and State agencies that administer
FDPIR are required to provide 25
percent of the funds necessary to
operate the program. This requirement
may be waived with FNS approval if
compelling justification exists. Any
increased ITO/State agency costs
resulting from this rulemaking would be
related to an increase in the ITO/State
agency share of administrative costs to
serve additional households made
eligible by this rule.

FNS projects the impact of the
proposed changes on federal costs (i.e.,
program benefits), which are
attributable to potential increases in
participation.

(a) Elimination of the Household
Resource Limit. FNS estimates that this
provision would cost $1,857,000 over a
5-year period.

(b) Medical Expense Deduction. FNS
estimates that this provision would cost
$656,000 over a five-year period.

(c) Shelter/Utility Expense Deduction.
FNS estimates that this provision would
cost $7,375,000 over a five-year period.

As with the estimates on the impact
on participation, there is some
uncertainty associated with the cost
estimates above. Also, as indicated
above, the impact of each provision on
participation was evaluated
independently from the other
provisions, so the combined effect or
overlap of these provisions is unknown.
If individuals benefit from more than
one provision, the estimated cost to the
federal government would be less.

C. Regulatory Flexibility Act

This proposed rule has been reviewed
with regard to the requirements of the
Regulatory Flexibility Act of 1980 (5
U.S.C. 601-612). It has been certified
that this rule will not have a significant
impact on a substantial number of small
entities. While program participants and
ITOs and State agencies that administer
FDPIR and the Food Distribution
Program for Indian Households in
Oklahoma will be affected by this
rulemaking, the economic effect will not
be significant.

D. Public Law 104-4

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and Tribal governments and the private
sector. Under section 202 of the UMRA,
the Department generally must prepare
a written statement, including a cost/
benefit analysis, for proposed and final
rules with Federal mandates that may
result in expenditures by State, local, or
Tribal governments, in the aggregate, or
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by the private sector, of $100 million or
more in any one year. When such a
statement is needed for a rule, section
205 of the UMRA generally requires the
Department to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
more cost-effective, or least burdensome
alternative that achieves the objectives
of the rule.

This rule contains no Federal
mandates (under the regulatory
provisions of Title IT of the UMRA) that
impose on State, local, and Tribal
governments or the private sector
expenditures of $100 million or more in
any one year. This rule is, therefore, not
subject to the requirements of sections
202 and 205 of the UMRA.

E. Executive Order 12372

The program addressed in this action
is listed in the Catalog of Federal
Domestic Assistance under No. 10.567.
For the reasons set forth in the final rule
in 7 CFR part 3015, Subpart V, and
related Notice published at 48 FR
29114, June 24, 1983, the donation of
foods in such programs is included in
the scope of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials.

F. Executive Order 13132

Executive Order 13132 requires
Federal agencies to consider the impact
of their regulatory actions on State and
local governments. Where such actions
have federalism implications, agencies
are directed to provide a statement for
inclusion in the preamble to the
regulations describing the agency’s
considerations in terms of the three
categories called for under section
(6)(b)(2)(B) of Executive Order 13132.

1. Prior Consultation With Tribal/State
Officials

The programs affected by the
regulatory proposals in this rule are all
Tribal or State-administered federally
funded programs. FNS’ national and
regional offices have formal and
informal discussions with State agency
officials and representatives on an
ongoing basis regarding program issues
relating to FDPIR. FNS meets annually
with the NAFDPIR membership, a
national group of Tribal and State-
appointed FDPIR Program Directors, to
discuss issues relating to FDPIR. FNS
also meets with the NAFDPIR Board on
a more frequent basis.

The changes proposed in this
rulemaking related to the deduction for
shelter and utility expenses are based on
a resolution passed by the NAFDPIR
membership in June 2009, and were

discussed with the NAFDPIR Board and
its membership. This rulemaking was
also the subject of formal consultation
with Tribal officials held in seven
locations in October 2010 through
January 2011, as discussed below.

2. Nature of Concerns and the Need To
Issue This Rule

Eligible low-income households
living in areas served by FDPIR may
choose to participate in either FDPIR or
SNAP. SNAP regulations offer an
income deduction for excess shelter
expenses and an income deduction for
allowable monthly medical expenses in
excess of $35 for households with
elderly and/or disabled members. This
proposed rulemaking would respond to
a resolution passed by the membership
of the NAFDPIR in June 2009 that
requested income deductions for home
heating expenses and utilities,
prescription medications, and other out-
of-pocket medical expenses. The
NAFDPIR resolution read that the
FDPIR income eligibility criteria
unfairly penalizes households whose
net monthly income is determined to be
over the income standard by as little as
one dollar, while many of these
households have monthly shelter, utility
and/or medical expenses. NAFDPIR
believes that some low-income
households are forced to choose
between paying for food and paying for
heat and/or medicine.

FNS also received numerous
comment letters in response to separate
proposed rulemaking supporting
elimination of the FDPIR resource test
or alignment of FDPIR and SNAP
policies. This proposed rulemaking
responds to the concerns raised by
commenters.

3. Extent to Which We Meet Those
Concerns

The Department has considered the
impact of this rule on ITOs and State
agencies that administer FDPIR. The
Department does not expect the
provisions of this rule to conflict with
any State or local law, regulations, or
policies. The overall effect of this rule
is to ensure that low-income households
living on or near Indian reservations
receive nutrition assistance.

G. Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, “Civil
Justice Reform.” Although the
provisions of this rule are not expected
to conflict with any State or local law,
regulations, or policies, the rule is
intended to have preemptive effect with
respect to any State or local laws,
regulations, or policies that conflict

with its provisions or that would
otherwise impede its full
implementation. This rule is not
intended to have retroactive effect. Prior
to any judicial challenge to the
provisions of this rule or the
applications of its provisions, all
applicable administrative procedures
must be exhausted.

H. Civil Rights Impact Analysis

The Department has reviewed this
rule in accordance with the Department
Regulation 4300—4, “Civil Rights Impact
Analysis,” to identify and address any
major civil rights impacts the rule might
have on minorities, women, and persons
with disabilities. Consistent with
current SNAP regulations, the proposed
provision to expand the current income
deduction for Medicare Part B Medical
Insurance and Part D Prescription Drug
Coverage premiums to include other
allowable monthly medical expenses in
excess of $35 would apply only to
households with elderly and/or disabled
members, as defined at 7 CFR 253.2.
However, after a careful review of the
rule’s intent and provisions, the
Department has determined that this
rule will not in any way limit or reduce
the ability of participants to receive the
benefits of donated foods in food
distribution programs on the basis of an
individual’s or group’s race, color,
national origin, sex, age, political
beliefs, religious creed, or disability.
The Department found no factors that
would negatively affect any group of
individuals.

I. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. Chapter 35; see 5 CFR part
1320) requires that OMB approve all
collections of information by a Federal
agency from the public before they can
be implemented. Information
collections related to the provisions in
this proposed rule were previously
approved under OMB No. 0584—0293.

This rule would impact the reporting
and recordkeeping burden for ITOs and
State agencies under OMB No. 0584—
0293 due to an expected change in
number of households participating in
FDPIR as a result of this rule and related
changes to verification and household
reporting requirements. Documentation
supporting the eligibility of all
participating households must be
maintained by the ITOs and State
agencies.

The approved information collection
estimates under OMB No. 0584-0293
are as follows:

Estimated total annual burden:
1,079,172.92.
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Estimated annual recordkeeping
burden: 746,400.42.

Estimated annual reporting burden:
332,772.49.

Changes resulting from this proposed
rule would result in the following
changes to OMB No. 0584-0293:

Estimated total annual burden:
1,081,071.76.

Estimated annual recordkeeping
burden: 746,428.44.

Estimated annual reporting burden:
334,643.32.

These information collection
requirements will not become effective
until approved by OMB. Once they have
been approved, FNS will publish a
separate action in the Federal Register
announcing OMB’s approval.

J. E-Government Act Compliance

The Department is committed to
complying with the E-Government Act
2002 to promote the use of the Internet
and other information technologies to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes.

K. Executive Order 13175

Executive Order 13175 requires
Federal agencies to consult and
coordinate with Tribes on a
government-to-government basis on
policies that have Tribal implications,
including regulations, legislative
comments or proposed legislation, and
other policy statements or actions that
have substantial direct effects on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.
In late 2010 and early 2011, USDA
engaged in a series of consultative
sessions to obtain input by Tribal
officials or their designees concerning
the effect of this and other rules on
Tribes or Indian Tribal governments, or
whether this rule may preempt Tribal
law. In regard to the provisions of this
rule, a session attendee spoke in support
of the provision that would eliminate
the resource eligibility criteria. Another
attendee spoke about Tribal per capita
payments and how receipt of these
payments negatively affects the
eligibility of some households under
current rules.

Reports from the consultative sessions
will be made part of the USDA annual
reporting on Tribal Consultation and
Collaboration. USDA will offer future
opportunities, such as Webinars and
teleconferences, for collaborative
conversations with Tribal leaders and
their representatives concerning ways to

improve rules with regard to their affect
on Indian country.

We are unaware of any current Tribal
laws that could be in conflict with the
proposed rule. We request that
commenters address any concerns in
this regard in their responses.

List of Subjects in 7 CFR Part 253

Administrative practice and
procedure, Food assistance programs,
Grant programs, Social programs,
Indians, Reporting and recordkeeping
requirements, Surplus agricultural
commodities.

Accordingly, 7 CFR part 253 is
proposed to be amended as follows:

PART 253—ADMINISTRATION OF THE
FOOD DISTRIBUTION PROGRAM FOR
HOUSEHOLDS ON INDIAN
RESERVATIONS

1. The authority citation for 7 CFR
part 253 continues to read as follows:

Authority: 91 Stat. 958 (7 U.S.C. 2011-
2036).

2.In §253.6:

a. Amend the heading of paragraph (c)
by removing the words ‘‘and resource”;

b. Amend paragraph (c)(1) by
removing the words “and resources”;

¢. Amend paragraph (c)(2) by
removing the words “and resources”;

d. Remove paragraph (d) and
redesignate paragraphs (e) and (f) as
paragraphs (d) and (e), respectively;

e. In redesignated paragraph (d),
redesignate paragraph (d)(2)(ii)(F) as
paragraph (d)(2)(ii)(G), and add new
paragraph (d)(2)(ii)(F);

f. Amend redesignated paragraph
(d)(3)(viii) by removing the second
sentence;

g. Add a new paragraph (d)(3)(xii);

h. In redesignated paragraph (e),
revise paragraph (e)(4), and, add a new
paragraph (e)(5).

The revision and additions read as
follows:

§253.6 Eligibility of households.

* * * * *

(d) EE

(2) * % %

(ii) * % %

(F) Per capita payments that are
derived from the profits of Tribal
enterprises and distributed to Tribal

members on a monthly basis.
* * * * *

(3) * * %

(xii) Per capita payments that are
derived from the profits of Tribal
enterprises and distributed to Tribal
members less frequently than monthly
(e.g., quarterly, semiannually or

annually) are excluded from
consideration as income.
* * * * *

(e) * % %

(4) Households must receive a
medical deduction for that portion of
medical expenses in excess of $35 per
month, excluding special diets, incurred
by any household member who is
elderly or disabled as defined in § 253.2
of this chapter. Spouses or other persons
receiving benefits as a dependent of a
Supplemental Security Income (SSI), or
disability and blindness recipient are
not eligible to receive this deduction;
however, persons receiving emergency
SSI benefits based on presumptive
eligibility are eligible for this deduction.
The allowable medical costs are those
permitted at 7 CFR 273.9(d)(3) for the
Supplemental Nutrition Assistance
Program (SNAP).

(5) Households that incur monthly
shelter and utility expenses will receive
a shelter/utility standard deduction,
subject to the provisions below.

(i) The household must incur, on a
monthly basis, at least one allowable
shelter/utility expense. The allowable
shelter/utility expenses are those
permitted at 7 CFR 273.9(d)(6)(ii) for
SNAP.

(ii) The shelter/utility standard
deduction amounts are set by FNS on a
regional basis. The standard deductions
are adjusted annually to reflect changes
to SNAP Quality Control data. FNS will
advise the State agencies of the updates
prior to October 1 of each year.

(iii) If eligible to receive a shelter/
utility standard deduction, the applicant
household may opt to receive the
appropriate deduction amount for the
State in which the household resides or
the State in which the State agency’s

central administrative office is located.
* * * * *

3.In §253.7:

a. Revise paragraph (a)(6)(i)(C);

b. Add new paragraph (a)(6)(i)(D);
c. Revise paragraph (c)(1);

d. Remove paragraph (f)(2)(i) and
redesignate paragraphs (f)(2)(ii) and
(f)(2)(iii) as paragraphs (f)(2)(i) and
(f)(2)(ii), respectively.

The revisions and addition read as
follows:

§253.7 Certification of households.

(a) * Kk %

(6) * *x %

(1) * % %

(C) Excess medical expense
deduction. The State agency must
obtain verification for those medical
expenses that the household wishes to
deduct in accordance with 7 CFR
253.6(e)(4). The allowability of services
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provided (e.g., whether the billing
health professional is a licensed
practitioner authorized by State law or
other qualified health professional)
must be verified, if questionable. Only
out-of-pocket expenses can be deducted.
Expenses reimbursed to the household
by an insurer are not deductible. The
eligibility of the household to qualify for
the deduction (i.e., the household
includes a member who is elderly or
disabled) must be verified, if
questionable.

(D) Standard shelter/utility deduction.
A household must incur, on a monthly
basis, at least one allowable shelter/
utility expense in accordance with 7
CFR 253.6(e)(5)(i) to qualify for the
standard shelter/utility deduction. The
State agency must verify that the
household incurs the expense.

* * * * *

(C)* * ok

(1) The State agency must develop
procedures for how changes in
household circumstances are reported.
Changes reported over the telephone or
in person must be acted on in the same
manner as those reported in writing.
Participating households are required to
report the following changes within 10
calendar days after the change becomes
known to the household:

(i) A change in household
composition;

(ii) An increase in gross monthly
income of more than $100;

(iii) A change in residence;

(iv) When the household no longer
incurs a shelter and utility expense; or

(v) A change in the legal obligation to
pay child support.

* * * * *

Dated: December 29, 2011.
Janey Thornton,

Acting Under Secretary, Food, Nutrition, and
Consumer Services.

[FR Doc. 2012—-391 Filed 1-10-12; 8:45 am)]
BILLING CODE 3410-30-P

DEPARTMENT OF ENERGY

10 CFR Part 430
[Docket No. EERE-2011-BT-DET-0079]
RIN 1904-AC69

Energy Conservation Program for
Consumer Products and Certain
Commercial and Industrial Equipment:
Proposed Determination of Residential
Central Air Conditioner Split-System
Condensing Units and Residential Heat
Pump Split-System Outdoor Units as a
Covered Consumer Product

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Proposed determination.

SUMMARY: The U.S. Department of
Energy (DOE) proposes to determine
that Residential Central Air Conditioner
Split-System Condensing Units
(hereafter referred to as “Condensing
Units”’) and Residential Heat Pump
Split-System Outdoor Units (hereafter
referred to as “Outdoor Units) qualify as
a covered product under Part A of Title
III of the Energy Policy and
Conservation Act (EPCA), as amended.
DOE has determined that Condensing
Units and Outdoor Units meet the
criteria for covered products because:
(1) Classifying products of such type as
covered products is necessary or
appropriate to carry out the purposes of
EPCA, and (2) the average U.S.
household energy use for Condensing
Units and Outdoor Units are likely to
exceed 100 kilowatt-hours (kWh) per
year.

DATES: DOE will accept written
comments, data, and information on this
notice, but no later than February 10,
2012.

ADDRESSES: Interested persons may
submit comments, identified by docket
number EERE-2011-BT-DET-0079, by
any of the following methods:

e Federal eRulemaking Portal:
www.regulations.gov Follow the
instructions for submitting comments.

e Email: Brenda.Edwards@ee.doe.gov.
Include EERE-2011-BT-DET—0079 and/
or RIN 1904-AC69 in the subject line of
the message.

e Mail: Ms. Brenda Edwards, U.S.
Department of Energy, Building
Technologies Program, Mailstop EE-2],
EERE-2011-BT-DET-0079 and/or RIN
1904—-AC69, 1000 Independence
Avenue SW., Washington, DC 20585—
0121. Phone: (202) 586—2945. Please
submit one signed paper original.

e Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,

Building Technologies Program, 6th
Floor, 950 L’Enfant Plaza SW.,
Washington, DC 20024. Phone: (202)
586—2945. Please submit one signed
paper original.

Instructions: All submissions received
must include the agency name and
docket number or RIN for this notice.

Docket: For access to the docket to
read background documents, a copy of
the transcript of the public meeting, or
comments received, go to the U.S.
Department of Energy, 6th Floor, 950
L’Enfant Plaza SW., Washington, DC
20024, (202) 586—2945, between 9 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays. Please call Ms.
Brenda Edwards at (202) 586—2945 for
additional information regarding
visiting the Resource Room.

FOR FURTHER INFORMATION CONTACT: Ms.
Ashley Armstrong, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue SW.,
Washington, DC 20585-0121.
Telephone: (202) 586—17335. Email:
Ashley.Armstrong@ee.doe.gov.

In the Office of General Counsel,
contact Ms. Elizabeth Kohl, U.S.
Department of Energy, Office of the
General Counsel, GC-71, 1000
Independence Avenue SW.,
Washington, DC 20585. Telephone:
(202) 586—-7796. Email:
Elizabeth.Kohl@hgq.doe.gov.
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I. Statutory Authority

Title IIT of the Energy Policy and
Conservation Act (EPCA), as amended
(42 U.S.C. 6291 et seq.), sets forth
various provisions designed to improve
energy efficiency. Part A of Title III of
EPCA (42 U.S.C. 6291-6309) established
the “Energy Conservation Program for
Consumer Products Other Than
Automobiles,” which covers consumer
products and certain commercial
products (hereafter referred to as
“covered products”).! In addition to
specifying a list of covered residential
and commercial products, EPCA
contains provisions that enable the
Secretary of Energy to classify
additional types of consumer products
as covered products. For a given
product to be classified as a covered
product, the Secretary must determine
that:

(1) Classitying the product as a
covered product is necessary or
appropriate to carry out the purposes of
EPCA;2 and

(2) The average annual per-household
energy use by products of such type is
likely to exceed 100 kWh per year. (42
U.S.C. 6292(b)(1)).

For the Secretary to prescribe an
energy conservation standard pursuant
to 42 U.S.C. 6295(0) and (p) for covered
products added pursuant to 42 U.S.C.
6292(b)(1), he must also determine that:

(1) The average household energy use
of the products has exceeded 150
kilowatt-hours per household for a
12-month period,

(2) The aggregate 12-month energy use
of the products has exceeded 4.2 TWh,

(3) Substantial improvement in energy
efficiency is technologically feasible,
and

(4) Application of a labeling rule
under section 42 U.S.C. 6294 is unlikely
to be sufficient to induce manufacturers
to produce, and consumers and other
persons to purchase, covered products
of such type (or class) that achieve the
maximum energy efficiency that is
technologically feasible and
economically justified. (42 U.S.C.
6295(1)(1)).

If DOE issues a final determination
that condensing units and outdoor units
are covered products, DOE will consider
test procedures and energy efficiency
standards for these products. DOE will
determine if standards for condensing
units and outdoor units satisfy the
provisions of 42 U.S.C. 6295(1)(1) during

1For editorial reasons, upon codification in the
U.S. Code, Part B was re-designated Part A.

2 Specifically, the purposes of chapter 77 of title
42 of the United States Code, as set forth later in
this proposed coverage determination.

the course of any energy conservation
standards rulemaking.

II. Current Rulemaking Process

DOE has not previously conducted an
energy conservation standard
rulemaking specifically for condensing
units and outdoor units. DOE has,
however, previously conducted two
energy conservation standard
rulemakings for Residential Central Air
Conditioners and Heat Pumps of which
the Condensing Units and Outdoor
Units, respectively, are a component. If
after public comment, DOE issues a
final determination of coverage for
condensing units and outdoor units,
DOE will consider both a test procedure
and an energy conservation standard for
this product.

With respect to test procedures, DOE
will consider a proposed test procedure
for measuring the energy efficiency,
energy use or estimated annual
operating cost of condensing units and
outdoor units during a representative
average use cycle or period of use that
is not unduly burdensome to conduct.
(42 U.S.C. 6293(b)(3)). In a test
procedure rulemaking, DOE initially
prepares a notice of proposed
rulemaking (NOPR) and allows
interested parties to present oral and
written data, views, and arguments with
respect to such procedures. In
prescribing new test procedures, DOE
takes into account relevant information
including technological developments
relating to energy use or energy
efficiency of condensing units and
outdoor units.

With respect to energy conservation
standards, DOE typically prepares
initially an Energy Conservation
Standards Rulemaking Framework
Document (the framework document).
The framework document explains the
issues, analyses, and process that it is
considering for the development of
energy conservation standards for
condensing units and outdoor units.
After DOE receives comments on the
framework document, DOE typically
prepares an Energy Conservation
Standards Rulemaking Preliminary
Analysis and Technical Support
Document (the preliminary analysis).
The preliminary analysis typically
provides initial draft analyses of
potential energy conservation standards
on consumers, manufacturers, and the
nation. Neither of these steps is legally
required.

DOE is required to publish a notice of
proposed rulemaking (NOPR). The
NOPR provides DOE’s proposal for
potential energy conservations
standards and a summary of the results
of DOE’s supporting technical analysis.

The details of DOE’s energy
conservation standards analysis are
provided in a technical support
document (TSD) that describes the
details of DOE’s analysis of both the
burdens and benefits of potential
standards, pursuant to 42 U.S.C.
6295(0). Because condensing units and
outdoor units would be a product that
is newly covered under 42 U.S.C.
6292(b)(1), DOE would also consider as
part of any energy conservation
standard NOPR whether condensing
units and outdoor units satisfy the
requirements of 42 U.S.C. 6295(1)(1).
After the publication of the NOPR, DOE
affords interested persons an
opportunity during a period of not less
than 60 days to provide oral and written
comment. After receiving and
considering the comments on the NOPR
and not less than 90 days after the
publication of the NOPR, DOE would
issue the final rule prescribing any new
energy conservation standards for
condensing units and outdoor units.

III. Proposed Definition(s)

Section 430.2 in the Code of Federal
Regulations defines a “Condensing
Unit” as a component of a central air
conditioner which is designed to
remove the heat absorbed by the
refrigerant and to transfer it to the
outside environment, and which
consists of an outdoor coil,
compressor(s), and air moving device.

DOE proposes to revise the above
definition for “Condensing Unit” by
adding the term “split-system” as a
component of a split-system central air
conditioner which is designed to
remove the heat absorbed by the
refrigerant and to transfer it to the
outside environment, and which
consists of an outdoor coil,
compressor(s), and air moving device.

Section 430.2 in the Code of Federal
Regulations also defines an “Outdoor
Unit” as a component of a split-system
central air conditioner or heat pump
that is designed to transfer heat between
the refrigerant and the outdoor air, and
which consists of an outdoor coil,
compressor(s), an air moving device,
and in addition for heat pumps, a
heating mode expansion device,
reversing valve, and defrost controls.

DOE does not propose to revise the
above definition for ‘““Outdoor Unit.”

DOE seeks feedback from interested
parties on its definitions of condensing
units and outdoor units.
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IV. Evaluation of Condensing Units and
Outdoor Units as a Covered Product
Subject to Energy Conservation
Standards

The following sections describe DOE’s
evaluation of whether condensing units
and outdoor units fulfill the criteria for
being added as a covered product
pursuant to 42 U.S.C. 6292(b)(1). As
stated previously, DOE may classify a
consumer product as a covered product
if (1) classifying products of such type
as covered products is necessary and
appropriate to carry out the purposes of
EPCA; and (2) the average annual per-
household energy use by products of
such type is likely to exceed 100
kilowatt-hours (or its Btu equivalent)
per year.

A. Coverage Appropriate To Carry Out
Purposes of EPCA

Coverage of set condensing units and
outdoor units is necessary or
appropriate to carry out the purposes of
EPCA, which include: (1) To conserve
energy supplies through energy
conservation programs, and, where
necessary, the regulation of certain
energy uses; and (2) to provide for
improved energy efficiency of motor
vehicles, major appliances, and certain
other consumer products. (42 U.S.C.
6201). The household national energy
use of Residential Central Air
Conditioner Split-Systems and
Residential Heat Pump Split-Systems
for the year 2011 is estimated to be
133.1 billion kilowatt-hours and 58.6
billion kilowatt-hours, respectively.3
Condensing Units, which are a
component of Residential Central Air
Conditioner Split-Systems, represent
approximately 87 percent of total
system energy use. Outdoor Units,
which are a component of Residential
Heat Pump Split-Systems, also represent
87 percent of total system energy use.*
Therefore, the national energy use of
condensing units and outdoor units for
the year 2011 is estimated to be 115.8
billion kilowatt-hours and 51.0 billion
kilowatt-hours, respectively. Because

3 See National Impacts Analysis (NIA)
spreadsheet for Furnaces, Central Air Conditioners,
and Heat Pumps developed for DOE’s June 27, 2011
Direct Final Rule for Energy Conservation
Standards for Residential Furnaces and Residential
Central Air Conditioners and Heat Pumps. (76 FR
37408). The NIA spreadsheet is available at:
http://www1.eere.energy.gov/buildings/appliance_
standards/residential/residential_furnaces_ac_hp_
direct_final rule tools.html.

4U.S. Department of Energy. “Technical Support
Document: Energy Efficiency Program for Consumer
Products: Residential Central Air Conditioners,
Heat Pumps, and Furnaces.” June 2011. Chapter 7.
Available at: http://www1.eere.energy.gov/
buildings/appliance_standards/residential/
residential furnaces central _ac_hp_direct final
rule tsd.html.

there is significant variation in the
annual energy consumption of different
models currently available, technologies
exist to reduce the energy consumption
of condensing units and outdoor units.

B. Average Household Energy Use

DOE calculated average household
energy use for condensing units and
outdoor units, in households that used
the product, based on data from DOE’s
June 2011 Technical Support Document
(TSD) for Residential Central Air
Conditioners, Heat Pumps, and
Furnaces.? The TSD provides annual
energy use for Residential Central Air
Conditioner Split-Systems and
Residential Heat Pump Split-Systems,
and the total number of systems in
operation in the U.S. The average U.S.
per-household annual energy use for the
stock of Residential Central Air
Conditioner Split-Systems and
Residential Heat Pump Split-Systems is
2851 kilowatt-hours and 4264 kilowatt-
hours, respectively. As noted above,
condensing units and outdoor units
comprise approximately 87 percent of
total system energy use. As a result, the
estimated average U.S. per-household
annual energy use for the stock of
condensing units and outdoor units is
2480 kilowatt-hours and 3710 kilowatt-
hours, respectively. Therefore, the
average annual per household energy
use for condensing units and outdoor
units is likely to exceed 100 kWh.

V. Procedural Issues and Regulatory
Review

DOE has reviewed its proposed
determination of condensing units and
outdoor units under the following
executive orders and acts.

A. Review Under Executive Order 12866

The Office of Management and Budget
has determined that coverage
determination rulemakings do not
constitute “‘significant regulatory
actions” under section 3(f) of Executive
Order 12866, Regulatory Planning and
Review, 58 FR 51735 (Oct. 4, 1993).
Accordingly, this proposed action was
not subject to review under the
Executive Order by the Office of
Information and Regulatory Affairs
(OIRA) in the Office of Management and
Budget (OMB).

B. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996) requires
preparation of an initial regulatory
flexibility analysis for any rule that, by
law, must be proposed for public

comment, unless the agency certifies
that the proposed rule, if promulgated,
will not have a significant economic
impact on a substantial number of small
entities. A regulatory flexibility analysis
examines the impact of the rule on
small entities and considers alternative
ways of reducing negative effects. Also,
as required by E.O. 13272, “Proper
Consideration of Small Entities in
Agency Rulemaking” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003 to ensure that the potential impact
of its rules on small entities are properly
considered during the DOE rulemaking
process. 68 FR 7990 (February 19, 2003).
DOE makes its procedures and policies
available on the Office of the General
Counsel’s Web site at www.gc.doe.gov.

DOE reviewed today’s proposed
determination under the provisions of
the Regulatory Flexibility Act and the
policies and procedures published on
February 19, 2003. If adopted, today’s
proposed determination would set no
standards; they would only positively
determine that future standards may be
warranted and should be explored in an
energy conservation standards and test
procedure rulemaking. Economic
impacts on small entities would be
considered in the context of such
rulemakings. On the basis of the
foregoing, DOE certifies that the
proposed determination, if adopted,
would have no significant economic
impact on a substantial number of small
entities. Accordingly, DOE has not
prepared a regulatory flexibility analysis
for this proposed determination. DOE
will transmit this certification and
supporting statement of factual basis to
the Chief Counsel for Advocacy of the
Small Business Administration for
review under 5 U.S.C. 605(b).

C. Review Under the Paperwork
Reduction Act of 1995

This proposed determination, which
proposes to determine that condensing
units and outdoor units meets the
criteria for a covered product for which
the Secretary may prescribe an energy
conservation standard pursuant to 42
U.S.C. 6295(0) and (p), will impose no
new information or record-keeping
requirements. Accordingly, the Office of
Management and Budget (OMB)
clearance is not required under the
Paperwork Reduction Act. (44 U.S.C.
3501 et seq.).

D. Review Under the National
Environmental Policy Act of 1969

In this notice, DOE proposes to
positively determine that future
standards may be warranted and that
environmental impacts should be
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explored in an energy conservation
standards rulemaking. DOE has
determined that review under the
National Environmental Policy Act of
1969 (NEPA), Public Law 91-190,
codified at 42 U.S.C. 4321 ef seq. is not
required at this time. NEPA review can
only be initiated ““as soon as
environmental impacts can be
meaningfully evaluated” (10 CFR
1021.213(b)). This proposed
determination would only determine
that future standards may be warranted,
but would not itself propose to set any
specific standard. DOE has, therefore,
determined that there are no
environmental impacts to be evaluated
at this time. Accordingly, neither an
environmental assessment nor an
environmental impact statement is
required.

E. Review Under Executive Order 13132

Executive Order (E.O.) 13132,
“Federalism” 64 FR 43255 (August 10,
1999), imposes certain requirements on
agencies formulating and implementing
policies or regulations that preempt
State law or that have Federalism
implications. The Executive Order
requires agencies to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and to assess carefully the
necessity for such actions. The
Executive Order also requires agencies
to have an accountable process to
ensure meaningful and timely input by
State and local officials in developing
regulatory policies that have Federalism
implications. On March 14, 2000, DOE
published a statement of policy
describing the intergovernmental
consultation process that it will follow
in developing such regulations. 65 FR
13735 (March 14, 2000). DOE has
examined today’s proposed
determination and concludes that it
would not preempt State law or have
substantial direct effects on the States,
on the relationship between the Federal
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. EPCA governs and
prescribes Federal preemption of State
regulations as to energy conservation for
the product that is the subject of today’s
proposed determination. States can
petition DOE for exemption from such
preemption to the extent permitted, and
based on criteria, set forth in EPCA. (42
U.S.C. 6297). No further action is
required by E.O. 13132.

F. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of

new regulations, section 3(a) of E.O.
12988, “Civil Justice Reform” 61 FR
4729 (February 7, 1996), imposes on
Federal agencies the duty to: (1)
Eliminate drafting errors and ambiguity;
(2) write regulations to minimize
litigation; (3) provide a clear legal
standard for affected conduct rather
than a general standard; and (4) promote
simplification and burden reduction.
Section 3(b) of E.O. 12988 specifically
requires that Executive agencies make
every reasonable effort to ensure that the
regulation specifies the following: (1)
The preemptive effect, if any; (2) any
effect on existing Federal law or
regulation; (3) a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
the retroactive effect, if any; (5)
definitions of key terms; and (6) other
important issues affecting clarity and
general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of E.O. 12988
requires Executive agencies to review
regulations in light of applicable
standards in sections 3(a) and 3(b) to
determine whether these standards are
met, or whether it is unreasonable to
meet one or more of them. DOE
completed the required review and
determined that, to the extent permitted
by law, this proposed determination
meets the relevant standards of E.O.
12988.

G. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4, codified at 2 U.S.C. 1501 et seq.)
requires each Federal agency to assess
the effects of Federal regulatory actions
on State, local, and tribal governments
and the private sector. For regulatory
actions likely to result in a rule that may
cause expenditures by State, local, and
Tribal governments, in the aggregate, or
by the private sector of $100 million or
more in any 1 year (adjusted annually
for inflation), section 202 of UMRA
requires a Federal agency to publish a
written statement that estimates the
resulting costs, benefits, and other
effects on the national economy. (2
U.S.C. 1532(a) and (b)) UMRA requires
a Federal agency to develop an effective
process to permit timely input by
elected officers of State, local, and tribal
governments on a proposed ‘“‘significant
intergovernmental mandate.” UMRA
also requires an agency plan for giving
notice and opportunity for timely input
to small governments that may be
potentially affected before establishing
any requirement that might significantly
or uniquely affect them. On March 18,
1997, DOE published a statement of

policy on its process for
intergovernmental consultation under
UMRA. 62 FR 12820 (March 18, 1997).
(This policy also is available at
www.gc.doe.gov). DOE reviewed today’s
proposed determination pursuant to
these existing authorities and its policy
statement and determined that the
proposed determination contains
neither an intergovernmental mandate
nor a mandate that may result in the
expenditure of $100 million or more in
any year, so the UMRA requirements do

not apply.

H. Review Under the Treasury and
General Government Appropriations
Act of 1999

Section 654 of the Treasury and
General Government Appropriations
Act of 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any rule
that may affect family well-being. This
proposed determination would not have
any impact on the autonomy or integrity
of the family as an institution.
Accordingly, DOE has concluded that it
is not necessary to prepare a Family
Policymaking Assessment.

1. Review Under Executive Order 12630

Pursuant to E.O. 12630,
“Governmental Actions and Interference
with Constitutionally Protected Property
Rights” 53 FR 8859 (March 15, 1988),
DOE determined that this proposed
determination would not result in any
takings that might require compensation
under the Fifth Amendment to the U.S.
Constitution.

J. Review Under the Treasury and
General Government Appropriations
Act of 2001

The Treasury and General
Government Appropriation Act of 2001
(44 U.S.C. 3516, note) requires agencies
to review most disseminations of
information they make to the public
under guidelines established by each
agency pursuant to general guidelines
issued by the Office of Management and
Budget (OMB). The OMB’s guidelines
were published at 67 FR 8452 (February
22, 2002), and DOE’s guidelines were
published at 67 FR 62446 (October 7,
2002). DOE has reviewed today’s
proposed determination under the OMB
and DOE guidelines and has concluded
that it is consistent with applicable
policies in those guidelines.

K. Review Under Executive Order 13211

E.O. 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use,” 66
FR 28355 (May 22, 2001), requires
Federal agencies to prepare and submit
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to OMB a Statement of Energy Effects
for any proposed significant energy
action. A “significant energy action” is
defined as any action by an agency that
promulgates a final rule or is expected
to lead to promulgation of a final rule,
and that: (1) Is a significant regulatory
action under E.O. 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy; or
(3) is designated by the Administrator of
the Office of Information and Regulatory
Affairs (OIRA) as a significant energy
action. For any proposed significant
energy action, the agency must give a
detailed statement of any adverse effects
on energy supply, distribution, or use if
the proposal is implemented, and of
reasonable alternatives to the proposed
action and their expected benefits on
energy supply, distribution, and use.

DOE has concluded that today’s
regulatory action proposing to
determine that condensing units and
outdoor units meets the criteria for a
covered product for which the Secretary
may prescribe an energy conservation
standard pursuant to 42 U.S.C. 6295(0)
and (p) would not have a significant
adverse effect on the supply,
distribution, or use of energy. This
action is also not a significant regulatory
action for purposes of E.O. 12866, and
the OIRA Administrator has not
designated this proposed determination
as a significant energy action under E.O.
12866 or any successor order. Therefore,
this proposed determination is not a
significant energy action. Accordingly,
DOE has not prepared a Statement of
Energy Effects for this proposed
determination.

L. Review Under the Information
Quality Bulletin for Peer Review

On December 16, 2004, OMB, in
consultation with the Office of Science
and Technology Policy (OSTP), issued
its Final Information Quality Bulletin
for Peer Review (the Bulletin). 70 FR
2664 (January 14, 2005). The Bulletin
establishes that certain scientific
information shall be peer reviewed by
qualified specialists before it is
disseminated by the Federal
government, including influential
scientific information related to agency
regulatory actions. The purpose of the
Bulletin is to enhance the quality and
credibility of the Government’s
scientific information. Under the
Bulletin, the energy conservation
standards rulemaking analyses are
“influential scientific information,”
which the Bulletin defines as “‘scientific
information the agency reasonably can
determine will have or does have a clear
and substantial impact on important

public policies or private sector
decisions.” 70 FR 2667 (January 14,
2005).

In response to OMB’s Bulletin, DOE
conducted formal in-progress peer
reviews of the energy conservation
standards development process and
analyses and has prepared a Peer
Review Report pertaining to the energy
conservation standards rulemaking
analyses. Generation of this report
involved a rigorous, formal, and
documented evaluation using objective
criteria and qualified and independent
reviewers to make a judgment as to the
technical/scientific/business merit, the
actual or anticipated results, and the
productivity and management
effectiveness of programs and/or
projects. The “Energy Conservation
Standards Rulemaking Peer Review
Report” dated February 2007 has been
disseminated and is available at the
following Web site: http://
wwwl.eere.energy.gov/buildings/
appliance standards/peer review.html.

VI. Public Participation

A. Submission of Comments

DOE will accept comments, data, and
information regarding this notice of
proposed determination no later than
the date provided at the beginning of
this notice. After the close of the
comment period, DOE will review the
comments received and determine
whether condensing units and outdoor
units is a covered product under EPCA.

Comments, data, and information
submitted to DOE’s email address for
this proposed determination should be
provided in WordPerfect, Microsoft
Word, PDF, or text (ASCII) file format.
Submissions should avoid the use of
special characters or any form of
encryption, and wherever possible
comments should include the electronic
signature of the author. No
telefacsimiles (faxes) will be accepted.

According to 10 CFR 1004.11, any
person submitting information that he
or she believes to be confidential and
exempt by law from public disclosure
should submit two copies: one copy of
the document should have all the
information believed to be confidential
deleted. DOE will make its own
determination as to the confidential
status of the information and treat it
according to its determination.

Factors of interest to DOE when
evaluating requests to treat submitted
information as confidential include (1) a
description of the items; (2) whether
and why such items are customarily
treated as confidential within the
industry; (3) whether the information is
generally known or available from

public sources; (4) whether the
information has previously been made
available to others without obligations
concerning its confidentiality; (5) an
explanation of the competitive injury to
the submitting persons which would
result from public disclosure; (6) a date
after which such information might no
longer be considered confidential; and
(7) why disclosure of the information
would be contrary to the public interest.

B. Issues on Which DOE Seeks
Comments

DOE welcomes comments on all
aspects of this proposed determination.
DOE is particularly interested in
receiving comments from interested
parties on the following issues related to
the proposed determination for
condensing units and outdoor units:

¢ Definition(s) of condensing units
and outdoor units;

e Whether classifying condensing
units and outdoor units as a covered
product is necessary or appropriate to
carry out the purposes of EPCA:

¢ Calculations and values for
household and national energy
consumption; and

e Availability of technologies for
improving energy efficiency of
condensing units and outdoor units.

The Department is interested in
receiving views concerning other
relevant issues that participants believe
would affect DOE’s ability to establish
test procedures and energy conservation
standards for condensing units and
outdoor units. The Department invites
all interested parties to submit in
writing by February 10, 2012, comments
and information on matters addressed in
this notice and on other matters relevant
to consideration of a determination for
condensing units and outdoor units.

After the expiration of the period for
submitting written statements, the
Department will consider all comments
and additional information that is
obtained from interested parties or
through further analyses, and it will
prepare a final determination. If DOE
determines that condensing units and
outdoor units qualifies as a covered
product, DOE will consider a test
procedure and energy conservation
standards for condensing units and
outdoor units. Members of the public
will be given an opportunity to submit
written and oral comments on any
proposed test procedure and standards.

List of Subjects in 10 CFR part 430

Administrative practice and
procedure, Confidential business
information, Energy conservation,
Reporting and recordkeeping
requirements.
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Issued in Washington, DC, on December
23, 2011.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 2012-328 Filed 1-10-12; 8:45 am)]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1453; Directorate
Identifier 2009-SW—-46—-AD]

RIN 2120-AA64

Airworthiness Directives; Agusta
S.p.A. Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for all
Agusta S.p.A. (Agusta) Model A109,
A109A, A109A 11, A109C, A109K2,
A109E, A109S, and A119 helicopters.
This proposed AD is prompted by a
mandatory continuing airworthiness
information (MCAI) AD issued by the
European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community. The MCAI AD states that a
Model A109E helicopter has
experienced a failure of the tail rotor
pitch control link assembly caused by a
production defect. The proposed actions
are intended to prevent failure of a tail
rotor pitch control link and subsequent
loss of control of the helicopter.

DATES: We must receive comments on
this proposed AD by March 12, 2012.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
http://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:(202) 493-2251.

e Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

Examining the AD Docket: You may
examine the AD docket on the Internet
at http://www.regulations.gov or in

person at the Docket Operations Office
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this proposed
AD, the economic evaluation, any
comments received, and other
information. The street address for the
Docket Operations Office (telephone
(800) 647—5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

For service information identified in
this proposed AD, contact Agusta
Westland, Customer Support & Services,
Via Per Tornavento 15, 21019 Somma
Lombardo (VA) Italy, ATTN: Giovanni
Cecchelli; telephone 39 (0331) 711133;
fax 39 (0331) 711180; or at http://www.
agustawestland.com/technical-
bullettins. You may review copies of the
referenced service information at the
FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas
76137.

FOR FURTHER INFORMATION CONTACT: Gary
Roach, Aerospace Engineer, Rotorcraft
Directorate, Regulations and Policy
Group, FAA, 2601 Meacham Blvd., Fort
Worth, Texas 76137; telephone (817)
222-5110; email gary.b.roach@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to participate in this
rulemaking by submitting written
comments, data, or views. We also
invite comments relating to the
economic, environmental, energy, or
federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time.

We will file in the docket all
comments that we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
Before acting on this proposal, we will
consider all comments we receive on or
before the closing date for comments.
We will consider comments filed after
the comment period has closed if it is
possible to do so without incurring
expense or delay. We may change this
proposal in light of the comments we
receive.

Discussion

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2006—0228-E, dated July 27, 2006, to
correct an unsafe condition for Agusta
Model A109A, A109A 11, A109C,
A109K2, A109E, A109S, A109LUH and
A119 helicopters. The MCAI AD states
that an Agusta Model A109E helicopter
has experienced a failure of the tail rotor
pitch control link assembly, part
number 109-0130-05-117, with 10
flight hours. This proposed AD would
require actions that are intended to
prevent failure of a tail rotor pitch
control link and subsequent loss of
control of the helicopter. You may
obtain further information by examining
the MCAI AD and any related service
information in the AD Docket.

FAA’s Determination

These products have been approved
by the aviation authority of Italy and are
approved for operation in the United
States. Pursuant to our bilateral
agreement with this State of Design
Authority, the EASA, their technology
agents have notified us of the unsafe
condition described in the MCAI AD
and service information. We are
proposing this AD because we evaluated
all information provided by the EASA
and determined the unsafe condition
exists and is likely to exist or develop
on other products of these same type
designs.

Related Service Information

Agusta has issued Alert Bollettino
Tecnico (ABT) No. 109S-5, dated July
26, 2006, for Model A109S helicopters;
ABT No. 109EP-70, dated July 27, 2006,
for Model A109E helicopters; ABT No.
109K-47, dated July 27, 2006, for Model
A109K2 helicopters; ABT No. 109-122,
dated July 27, 2006, for Model A109A,
A109A 11, and A109C helicopters; and
ABT No. 119-15, dated July 27, 2006,
for Model A119 helicopters. These
ABTs specify performing a one-time
inspection of the subject link assembly
for excessive friction of the spherical
bearing of the bearing ball and for a
crack. The EASA classified these ABTs
as mandatory and issued EASA AD
2006-0228-E, to ensure the continued
airworthiness of these helicopters.

Proposed AD Requirements

This proposed AD would require
compliance with specified portions of
the manufacturer’s service bulletin
including:

o Before further flight, inspect the
affected link assembly for freedom of
movement of the links while it is
installed on the helicopter. If a rotation
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resistance or binding occurs, before
further flight, remove the link assembly
from the helicopter, and either:

¢ Replace it with an airworthy link
assembly with a “T” marked after the
serial number, or

e Inspect the link assembly for the
torsion value force of the ball bearing.

e If not immediately required by the
previous paragraph, within 5 hours
time-in-service, remove the link
assembly from the helicopter and
inspect the torsion value force of the
ball bearing rotation.

e If the torsion value force in either
end of the link assembly is greater than
7.30 N, the link assembly is
unairworthy.

o If the torsion value force of the ball
bearing in both ends of the link
assembly is equal to or less than 7.30 N,
inspect the stem of the link assembly for
a crack. If a crack is found, the link
assembly is unairworthy.

¢ For a link assembly that has been
inspected and determined not to have a
crack, before further flight, mark a “T”
on the link assembly after the serial
number using an etch pen.

e For a link assembly which has been
inspected and determined to be
unairworthy, before further flight,
replace the link assembly with an
airworthy link assembly. Only a link
assembly with a “T” marked after the
serial number, documenting that the
link assembly has been inspected for a
crack, is eligible for installation.

Differences Between This Proposed AD
and the EASA AD

This proposed AD does not apply to
uninstalled parts whereas the EASA AD
does apply to uninstalled parts. This
proposed AD includes the Agusta Model
A109 helicopter whereas the EASA AD
does not. The EASA AD applies to the
Model A109LUH helicopter, this
proposal does not. This proposed AD
does not require accomplishing Part III
of the ABTs; the EASA AD does.

Costs of Compliance

We estimate that this proposed AD
would affect 203 helicopters of U.S.
Registry.

We estimate that operators may incur
the following costs in order to comply
with this AD. It would take about
5 work-hours per helicopter to inspect
each tail rotor pitch control link
assembly, the average labor rate is $85
per work-hour, and required parts
would cost about $3,188 per helicopter.
Based on these figures, we estimate the
total cost to be $733,439, assuming the
tail rotor pitch control link assembly
would be replaced on the entire fleet.

According to the production approval
holder’s (PAH’s) service information
some of the costs of this proposed AD
may be covered under warranty, thereby
reducing the cost impact on affected
individuals. We do not control warranty
coverage by the PAH. Accordingly, we
have included all costs in our cost
estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in ““Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
this proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska to the extent that it justifies
making a regulatory distinction; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new Airworthiness
Directive (AD):

Agusta S.p.A.: Docket No. FAA-2011-1453;
Directorate Identifier 2009-SW-46—-AD.

(a) Applicability

This AD applies to Agusta S.p.A. (Agusta)
Model A109, A109A, A109A I, A109C,
A109K2, A109E, A109S, and A119
helicopters, with a tail rotor pitch control
link assembly (link assembly), part number
(P/N) 109-0130-05-117, with less than 100
hours time-in-service (TIS) and with a serial
number (S/N) with a prefix of “MO” and
S/N 001 through 773 and without the letter
“T” suffix after the S/N, installed,
certificated in any category.

(b) Unsafe Condition

This AD defines the unsafe condition as a
failure of the tail rotor pitch control link
assembly P/N 109-0130-05-117. This
condition could result in failure of the tail
rotor pitch control link and subsequent loss
of control of the helicopter.

(c) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(d) Required Actions

(1) Before further flight, inspect the link
assembly for freedom of movement while it
is installed on the helicopter. If rotation
resistance or binding occurs, before further
flight, remove the link assembly from the
helicopter, and either:

(i) Replace it with an airworthy link
assembly with a “T”” marked after the serial
number, or;

(ii) Inspect the link assembly for the
torsion value force of the ball bearing
rotation, in accordance with paragraph (d)(2)
of this AD.

(2) If there is no rotation resistance or
binding found during the inspection required
by paragraph (d)(1) of this AD that required
an immediate torsion value force inspection,
within 5 hours TIS, remove the link assembly
from the helicopter and inspect the torsion
value force of the ball bearing rotation by
referring to Figure 1 and following the
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Compliance Instructions, Part II, paragraphs
3. through 3.2, of Agusta Alert Bollettino
Tecnico (ABT) No. 109S-5, dated July 26,
2006, for Model A109S helicopters; ABT No.
109EP-70, dated July 27, 2006, for Model
A109E helicopters; ABT No. 109K—47, dated
July 27, 2006, for Model A109K2 helicopters;
ABT No. 109-122, dated July 27, 2006, for
Model A109, A109A, A109A II, and A109C
helicopters; or ABT No. 119-15, dated July
27, 2006, for Model A119 helicopters.

(i) If the torsion value force of the ball
bearing in either end of the link assembly is
greater than 7.30 N, the link assembly is
unairworthy.

(ii) If the torsion value force of the ball
bearing in both ends of the link assembly is
equal to or less than 7.30 N, after cleaning
the link assembly stem using aliphatic
naphtha, or equivalent, and a soft non-
metallic bristle brush, inspect all 4 (four)
faces of the stem of the link assembly for a
crack using a 10x or higher magnifying glass.
If you cannot determine whether there is a
crack in the stem of the link assembly by
using a 10x or higher magnifying glass,
conduct a dye penetrant inspection by
referring to Figure 1 and following the
Compliance Instructions, Part II, paragraphs
6. through 6.7, of the ABT that is applicable
to your model helicopter. If a crack is found,
the link assembly is unairworthy.

(3) For a link assembly which has been
inspected in accordance with paragraph
(d)(2)(ii) of this AD and determined to be
unairworthy, before further flight, replace the
link assembly with an airworthy link
assembly. Only a link assembly with a “T”
marked after the serial number, documenting
that the link assembly has been inspected for
a crack, is eligible for installation.

(e) Alternative Methods of Compliance
(AMOC)

(1) The Manager, Safety Management
Group, Rotorcraft Directorate, FAA, may
approve AMOCs for this AD. Send your
proposal to: Gary Roach, Aviation Safety
Engineer, Regulations and Policy Group,
Rotorcraft Directorate, FAA, 2601 Meacham
Blvd., Fort Worth, Texas 76137; telephone
(817) 222-5110; email gary.b.roach@faa.gov.

(2) For operations conducted under a Part
119 operating certificate or under Part 91,
Subpart K, we suggest that you notify your
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office or certificate holding
district office, before operating any aircraft
complying with this AD through an AMOC.

(f) Additional Information

The subject of this AD is addressed in the
European Aviation Safety Agency (Italy) AD
2006-0228-E, dated July 27, 2006.

(g) Subject

Joint Aircraft Service Component (JASC)
Code: 6400: Tail Rotor System.

Issued in Fort Worth, Texas, on December
27,2011.

M. Monica Merritt,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 2012-367 Filed 1-10-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2011-0117; Airspace
Docket No. 09-AGL-31]

RIN 2120-Al192

Proposed Establishment of Restricted
Areas R-5402, R-5403A, R-5403B, R-
5403C, R-5403D, R—5403E, R—5403F;
Devils Lake, ND

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM); extension of comment period.

SUMMARY: This action extends the
comment period for an NPRM that was
published on November 28, 2011. In
that document, the FAA proposed to
establish restricted area airspace within
the Devils Lake East Military Operations
Area (MOA), overlying Camp Grafton
Range, in the vicinity of Devils Lake,
ND. This extension is a result of a
request from the North Dakota Aviation
Council (NDAC), representing eight
member groups including the Airport
Association of North Dakota, North
Dakota Business Aviation Association,
North Dakota Pilots Association, North
Dakota Professional Aviation Mechanics
Association, and North Dakota Flying
Farmers, to extend the comment period
to the proposal.

DATES: The comment period for the
NPRM published on November 28, 2011
(76 FR 72869), scheduled to close on
January 12, 2012, is extended until
February 12, 2012.

ADDRESSES: You may send comments
identified by Docket Number FAA—
2011-0017 and Airspace Docket No. 09—
AGL~-31 using any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

¢ Mail: Send comments to U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

e Fax:Fax comments to Docket
Operations at (202) 493—-2251.

e Hand Delivery: Bring comments to
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

Privacy: We will post all comments
we receive, without change, to http://
www.regulations.gov, including any
personal information you provide.
Using the search function of our docket
Web site, anyone can find and read the
comments received into any of our
dockets, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78) or you may visit http://
DocketsInfo.dot.gov.

Docket: To read background
documents or comments received, go to
http://www.regulations.gov at any time
or to Docket Operations in Room W12-
140 of the West Building Ground Floor
at 1200 New Jersey Avenue SE.,
Washington, DC, between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Colby Abbott, Airspace, Regulations and
ATC Procedures Group, Office of
Airspace Services, Federal Aviation
Administration, 800 Independence
Avenue SW., Washington, DC 20591,
telephone (202) 267-8783.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites interested persons to
participate in this rulemaking by
submitting written comments, data, or
views. We also invite comments relating
to the economic, environmental, energy,
or federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
please send only one copy of written
comments, or if you are filing comments
electronically, please submit your
comments only one time.

We will file in the docket all
comments we receive, as well as a
report summarizing each substantive
public contact with FAA personnel
concerning this proposed rulemaking.
Before acting on this proposal, we will
consider all comments we receive on or
before the closing date for comments.
We will consider comments filed after
the comment period has closed if it is
possible to do so without incurring
expense or delay. We may change this
proposal in light of the comments we
receive.
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Background

On November 28, 2011, the Federal
Aviation Administration (FAA) issued
Docket No. FAA-2011-0117; Airspace
Docket No. 09—AGL-31, Proposed
Establishment of Restricted Areas R—
5402, R-5403A, R-5403B, R-5403C, R—
5403D, R-5403E, R-5403F; Devils Lake,
ND (76 FR 72869; November 28, 2011).
Comments to that document were to be
received on or before January 12, 2012.

By request submitted to the docket on
January 2, 2012, the NDAC, representing
eight member groups including the
Airport Association of North Dakota,
North Dakota Business Aviation
Association, North Dakota Pilots
Association, North Dakota Professional
Aviation Mechanics Association, and
North Dakota Flying Farmers, requested
that the FAA extend the comment
period for Airspace Docket FAA-2011-
0117; Airspace Docket No. 09—-AGL-31
from January 12, 2012, to April 30,
2012. The organizations requesting an
extension stated that the comment
period deadline of January 12, 2011, did
not allow adequate time to respond.
They noted that the comment period
between the November 28, 2011 notice
and the January 12, 2012 deadline
provided very little opportunity to
research the issue, gain comments and
adequately consider the issue. The
NDAC offered their eight member
organization are holding their annual
meetings during the Upper Midwest
Aviation Symposium, scheduled for
March 4-6, 2012, and plan to use the
opportunity to discuss the proposal,
gain insight into concerns, and receive
position guidance from their members
related to the proposed action; hence
the extension request to April 30, 2012.
Additionally, the NDAC commented the
Christmas and New Year holiday season
fell within the comment period which
greatly reduced the ability to
communicate and get meaningful
coordination completed.

The FAA supports the petitioners’
request for an extension of the comment
period on Docket No. FAA-2011-0117;
Airspace Docket No. 09—AGL-31, for an
additional 30 days in lieu of the 120-day
extension requested. The FAA believes
a 120-day extension of the existing 45-
day comment period for the proposed
action to be excessive and unreasonable.
The FAA must balance the length of the
comment period against the need to
proceed expeditiously with airspace
actions that support realistic training
requirements in modern tactics for the
military as we manage the safe and
efficient use of the National Airspace
System. The FAA believes an additional
30 days would be adequate for

commenters to collect cost and
operational data necessary to provide
meaningful comment to Docket No.
FAA-2011-0117; Airspace Docket No.
09—AGL-31. The FAA does not
anticipate any further extension of the
comment period for this rulemaking.

Extension of Comment Period

In accordance with section 11.47(c) of
title 14, Code of Federal Regulations, the
FAA has reviewed the request
submitted by the North Dakota Aviation
Council for extension of the comment
period to Docket No. FAA-2011-0117;
Airspace Docket No. 09—AGL-31. This
petitioner has shown a substantive
interest in the proposed rule and good
cause for the extension. The FAA has
determined that extension of the
comment period is consistent with the
public interest, and that good cause
exists for taking this action.

Accordingly, pursuant to the
authority delegated to me, the comment
period for Docket No. FAA-2011-0117;
Airspace Docket No. 09—AGL-31
published in the Federal Register on
November 28, 2011 (76 FR 72869), FR
Doc. 2011-30495, is extended until
February 12, 2012.

Issued in Washington, DC, on January 5,
2012.

Gary A. Norek,

Acting Manager, Airspace, Regulations and
ATC Procedures Group.

[FR Doc. 2012-284 Filed 1-10-12; 8:45 am]
BILLING CODE 4910-13-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

14 CFR Part 1260
RIN 2700-AD79

Profit and Fee Under Federal Financial
Assistance Awards

AGENCY: National Aeronautics and
Space Administration.

ACTION: Proposed rule.

SUMMARY: NASA is proposing to revise
the NASA Grant & Cooperative
Agreement Handbook to prohibit the
payment of profit or fee on Federal
Financial Assistance awards, i. e. grants
and cooperative agreements. This is an
extension of the currently existing
prohibition on payment of profit or fee
to commercial entities under Federal
Financial Assistance awards.

DATES: Interested parties should submit
comments to NASA at the address
identified below on or before March 12,
2012 to be considered in formulation of
the final rule.

ADDRESSES: Interested parties may
submit comments, identified by RIN
2700-AD79, via the Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
Comments may also be submitted to R.
Todd Lacks (Room 5J75), NASA
Headquarters, Office of Procurement,
Contract Management Division,
Washington, DC 20546. Comments may
also be submitted by email to:
todd.lacks@nasa.gov.

FOR FURTHER INFORMATION CONTACT: R.
Todd Lacks, NASA Headquarters, Office
of Procurement, Contract Management
Division, Room 5]75; telephone: (202)
358-0799; email: todd.lacks@nasa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Historically, NASA has discouraged
the payment of profit or fee under its
Federal Financial Assistance awards
because payment in excess of costs is
inconsistent with the intent of grant and
cooperative agreements which provide
funding in the form of financial
assistance to recipients for their
performance of a public purpose. In the
case of awards to commercial firms,
payment of profit or fee is specifically
prohibited. Because the prohibition
does not include other recipients such
as educational and non-profit
organizations, NASA’s policy has been
misinterpreted and inconsistent
application has occurred. A recent
review indicates that, in instances
where the Agency has accepted such
proposals and paid management fees,
the payment of those fees has been
inappropriate for the grant or
cooperative agreement effort. While the
payment of fees, historically, has
occurred on less than 1 percent of
Agency grants and cooperative
agreements, this proposed rule which
extends the prohibition on payment of
profit or fees to all recipients of NASA
grants and cooperative agreements, will
ensure that the regulation accurately
reflects Agency policy.

II. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
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flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

III. Regulatory Flexibility Act

NASA certifies that this proposed rule
will not have a significant economic
impact on a substantial number of small
entities within the meaning of the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq., because the rule does not impose
any additional requirements on small
entities and currently less than 1
percent of recipients of NASA grants
and cooperative agreements receive
profit or management fees.

IV. Paperwork Reduction Act

The Paper Reduction Act (Pub. L.
104-13) is not applicable because the
prohibition on payment of profit and
management fees by NASA does not
require the submission of any
information by recipients that requires
the approval of the Office of
Management and Budget under
44 U.S.C. 3501, et seq.

List of Subjects in 14 CFR Part 1260

Colleges and universities, Business
and Industry, Grant programs, Grants
administration, Cooperative agreements,
State and local governments, Non-profit
organizations, Commercial firms,
Recipients.

William P. McNally,
Assistant Administrator for Procurement.
Accordingly, 14 CFR Part 1260 is
proposed to be amended as follows:
1. The authority citation for 14 CFR
1260 continues to read as follows:
Authority: 42 U.S.C. 2473(c)(1), Pub. L. 97—

258, 96 Stat. 1003 (31 U.S.C. 6301, et seq.),
and OMB Circular A-110.

PART 1260—GRANTS AND
COOPERATIVE AGREEMENTS

2.In §1260.4, paragraph (b)(2) is
revised to read as follows:

§1260.4 Applicability.

* * * * *

(b) * x %

(1) * x %

(2) NASA does not pay profit or fee
under grants or cooperative agreements.
* * * * *

3.In §1260.10, paragraph (b)(1)(iv) is
added to read as follows:

§1260.10 Proposals.

* * * *

(b) *
(1

* %
L

(iv) NASA does not pay profit or fee
under its grants or cooperative
agreements.

4.In §1260.14, paragraph (e) is added
to read as follows:

§1260.14 Limitations.

* * * * *

(e) NASA does not pay profit or fee
under its grants or cooperative
agreements.

[FR Doc. 2012—241 Filed 1-10-12; 8:45 am]
BILLING CODE 7510-01-P

FEDERAL MARITIME COMMISSION

46 CFR Part 515
[Docket No. 11-09]
RIN 3072-AC46

Adjustment of the Amount for the
Optional Rider for Proof of NVOCC
Financial Responsibility for Trade With
the People’s Republic of China

AGENCY: Federal Maritime Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Maritime
Commission proposes to amend its rules
regarding the amount of bond coverage
required in its optional China Bond
Rider for Non-Vessel-Operating
Common Carriers (NVOCCs). The
proposed rule is intended to provide
NVOCCs with the ability to post a bond
with the Commission that satisfies the
equivalent of 800,000 Chinese
Renminbi, for which the equivalent
dollar amount has fluctuated since the
regulation was first adopted by the
Commission.

DATES: Comments or suggestions are due
on or before March 12, 2012.
ADDRESSES: Address all comments
concerning this proposed rule to: Karen
V. Gregory, Secretary, Federal Maritime
Commission, 800 North Capitol Street
NW., Washington, DC 20573-0001,
Phone: (202) 523-5725.

SUPPLEMENTARY INFORMATION: Submit
Comments: Submit an original and five
(5) copies in paper form, and if possible,
send a PDF of the document by email to
secretary@fmc.gov. Include in the
subject line: Docket No. 11-09,
Comments on Proposed Adjustment of
the Amount for the FMC Optional China
Bond Rider.

Background

Under a Memorandum of
Consultations pursuant to the 2003
bilateral Maritime Agreement between
the United States and the People’s

Republic of China (China or the PRC),
the PRC does not require U.S. Non-
Vessel-Operating Common Carriers
(NVOCCs) to make a cash deposit in a
Chinese bank as would otherwise be
required by Chinese regulations, so long
as the NVOCC:

(1) Is a legal person registered by U.S.
authorities;

(2) Obtains an FMC license as an
NVOCC; and

(3) Provides evidence of financial
responsibility in the total amount of
Chinese Renminbi (RMB) 800,000 or
U.S. $96,000.

An FMC-licensed NVOCC that
voluntarily provides an additional
surety bond in the amount of $21,000
(denominated in USD or RMB), which
by its conditions is available for
potential claims of the MOT (as well as
other Chinese agencies) for violations of
the Chinese Regulations on
International Maritime Transportation,
may register in the PRC without paying
the cash deposit otherwise required by
Chinese law and regulation.

In 2004, the Commission issued a
Notice of Proposed Rulemaking (NPR) to
explore mechanisms for NVOCCs to file
proof of such additional financial
responsibility. See 69 FR 4271 (January
29, 2004). On April 1, 2004, the
Commission issued a final rule that
amended its regulations governing proof
of financial responsibility for ocean
transportation intermediaries to allow
an optional rider to be filed with a
licensed NVOCC'’s proof of financial
responsibility to provide additional
proof of financial responsibility for such
carriers serving the U.S. oceanborne
trade with the PRC. Docket No. 04-02,
Optional Rider for Proof of Additional
NVOCC Financial Responsibility, 30
S.R.R. 179 (FMC 2004).

On April 15, 2011, the Commission
received a communication from the
Maritime Administration, U.S.
Department of Transportation,
transmitting a request from the Ministry
of Transport (MOT) of the PRC to revise
the Commission’s regulations at
Appendix E to Subpart C of Part 515—
Optional Rider for Additional NVOCC
Financial Responsibility (Optional Rider
to Form FMC 48) [Form 48A] (China
Bond Rider). MOT requested that the
Commission review its financial
responsibility regulations set forth in 46
CFR part 515. MOT asserts that the
exchange rate between the USD and the
RMB has risen from 1:8.276 in 2003 to
1:6.536 at present, an increase of
approximately 21.02%. Consequently,
MOT asserts, the amount of 96,000 USD
is inadequate to meet 800,000 RMB at
the current exchange rate. Specifically,
MOT requests that the regulation be
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revised to include a provision that
would allow for adjustments to the USD
amount required in a NVOCC optional
bond rider covering transportation
activities in the U.S./China trades when
the USD and the RMB exchange rate
fluctuates 20% higher or lower than that
of the last adjustment. MOT also
proposes that the adjustment be jointly
approved by the U.S. and the PRC at the
bilateral maritime consultative meeting
of the same year. Finally, if this
proposal is adopted, the MOT also
proposes that the existing total required
bond amount of 96,000 USD be
increased to 122,000 USD, which, MOT
asserts, is the equivalent amount of
800,000 RMB at the present exchange
rate.

Comments

The Commission issued a Notice of
Inquiry soliciting public commentary on
the proposal on June 10, 2011. The NOI
sought general comments on the China
Bond Rider, and also presented three
questions for particular study:

1. Describe how, and to what extent, the
optional rider to the required NVOCC bond
has impacted your company’s business
operations? Does this make for more certainty
in your business operation? Has the optional
rider to the required NVOCC bond impacted
your overall business costs? If so, how?

2. What do you see as the advantages and
disadvantages of an adjustment to the current
optional rider to the required NVOCC bond?

3. Please explain whether, and if so, how
significantly your business costs/operations
would be affected by a provision that allows
for adjustments to the U.S. Dollar amount
required in a NVOCC optional China bond
rider when the USD (U.S. Dollar) and the
RMB (Renminbi) exchange rate fluctuates
20% higher or lower.

The Commission received three
Comments, each of which is
summarized below.

Econocaribe Consolidators: John
Abisch, the President of Econocaribe,
did not appear to oppose the suggestion
that the China Bond Rider be increased
to cover currency valuations. Instead,
the comment focused on the effect of the
China Bond Rider and other rider
requirements imposed on bondholders,
such as the requirement that NVOCC'’s
obtain an additional $10,000 in bond
coverage for each branch office.
Econocaribe noted that if a bondholder
has five additional branch offices, the
total coverage would be $125,000
($75,000 base plus $50,000 for five
branch offices). Econocaribe stated that
“[i]f the FMC can get the [Chinese
Government] to ‘count’ the entire bond
currently posted, including the amount
of the bond posted for the branch
offices, even with the [Chinese
Government] increasing the bond

requirement, this would actually have a
slight reduction in the cost of the
bond[.]”

Mohawk Global Logistics: Richard J.
Roche submitted comments on behalf of
Mohawk Global Logistics. Mohawk
believes that the optional rider method
of conducting business is ““a fair and
equitable” solution to the alternative of
posting a cash bond in China. Mohawk
prefers bond coverage to cash deposit
because it allows Mohawk to “expand
[its] offering in China without having to
make a significant investment of cash.”
Similarly, Mohawk understands
currency fluctuations, and ““agree[s] that
an increase in demonstrated bond
coverage is warranted due to the lower
value of the U.S. dollar today.” Mohawk
did not identify disadvantages to the
increase, other than the minor
administrative burden of possibly
prorating bonds in effect, addressing
different bond premium dates, and the
incremental increase in the cost of the
China Bond Rider coverage. These
disadvantages would be multiplied if
the Commission added an automatic
trigger based on a currency fluctuation
of a defined percentage. If currencies
fluctuated rapidly or drastically, it
could cause additional administrative
burdens on bondholders. Mohawk did
not see this outcome as likely, and
believed that an automatic trigger for
additional coverage could prove
workable. Mohawk also agreed with
Econocaribe that many bondholders
already demonstrate 800,000 RMB
worth of coverage if one includes the
aggregate amount posted for branch
offices. In Mohawk’s view:

A more reasonable approach might be for
China to set and exchange value as of a given
date, and allow NVOCC’s to offset the bond
coverage based on total bond value, adding
any additional coverage as might be required
to make up any shortfall not already covered
by multiple branch offices. This would limit
the bond transactions significantly, while
providing simplicity and stability for all
involved.

National Customs Brokers and
Forwarders Association (NCBFAA): The
NCBFAA notes in its comments the
history of the China Bond rider
provision, and the role that the
NCBFAA played in Docket No. 04-02,
Optional Bond Rider for Proof of
Additional NVOCC Financial
Responsibility. Like Mohawk, the
NCBFAA believes that the China Bond
Rider has been “extremely successful,”
and has allowed U.S. companies to
provide services in China that might
otherwise be difficult if the companies
were required to post cash with the
Chinese Government. Though U.S.-
licensed NVOCCs must register in China

in order to conduct business, NCBFAA
indicates that the process “has not been
unduly onerous,” and “has not
heretofore unduly increased operating
costs.”

The NCBFAA also accepts that the
respective currencies have fluctuated,
and some justification exists for the
Chinese Government’s request to
increase the amount of the Bond Rider.
Additionally, although the NCBFAA
does not object to the Commission’s
consideration of a Bond Rider
adjustment any time the currency values
fluctuate more than 20%, it does not
believe that an automatic adjustment “is
necessary or appropriate.” The
NCBFAA also echoes the beliefs of
Mohawk and Econocaribe that many
NVOCCs already have an aggregate
coverage of greater than $125,000
(which would surpass the adjusted
China Bond Rider amount of $122,000).
If the Chinese Government assented,
NCBFAA posits that allowing the
NVOCCs to count all bond coverage
might actually decrease the cost for
many U.S.-licensed NVOCCs who do
business in China. The NCBFAA looks
to the Annex to the 2003 Bilateral
Maritime Agreement for support, noting
that it did not require a Bond Rider of
a certain amount, but instead required
evidence of financial responsibility of a
certain total amount ($96,000). The
Agreement left open how that total may
be satisfied. The NCBFAA thus suggests
that the Commission seek the Chinese
Government’s assent to accepting a total
bond amount in addition to a Bond
Rider in satisfying the $122,000 amount.
Each NVOCC could thus determine
whether it was more cost effective to
procure a Bond Rider, or simply rely on
its aggregate coverage amount that
exceeded $122,000. This would reduce
operating costs for some NVOCCs, but
would still maintain adequate coverage.

Proposed Change

In the 2003 Memorandum of
Consultation between the U.S. and
China, the two nations agreed that U.S.
NVOCCs operating in trade with China
would provide “‘evidence of financial
responsibility in the total amount of
Chinese Renminbi (RMB) 800,000 or
U.S. $96,000.” The Memorandum
specified an amount in both Chinese
and U.S. currency, and did not provide
for adjustment in exchange rates.
Nevertheless, in recognition of the
recent slight improvement in the value
of the RMB against the dollar, and in the
spirit of comity and good faith with our
trading partner, the Commission is
proposing to adjust its China bond rider
so that total NVOCC financial
responsibility will equal 800,000 RMB
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under current exchange rates. The
Commission acknowledges that all the
submitted comments see value in
maintaining the optional China Bond
Rider, and recognize the PRC’s
justification for adjusting the value
based on exchange rate changes that
have taken place since 2004. Therefore,
based on the generally favorable
comments, the Commission now
proposes to amend its regulations in 46
CFR Part 515 to adjust the amount of
surety available in the optional China
Bond Rider provided in Appendices E
and F to Subpart C of Part 515 (Form
FMC—-48A, OMB No. 3072-0018), and
provide a method for NVOCCs to
demonstrate financial responsibility by
aggregating the total bond coverage for
all bonds.

The proposed rule amends Appendix
F to Subpart C of Part 515 (group bonds)
to increase the amount specified from
$21,000 to $50,000. In response to the
comments the Commission received, the
proposed rule amends Appendix E to
Subpart C of Part 515 (individual
NVOCC bonds) to remove pre-specified
rider amounts to account for variances
in NVOCCs’ combined total surety
levels maintained to meet the
Commission’s other financial
responsibility requirements, including
$10,000 in bond coverage that NVOCCs
maintain for each of their branch offices
pursuant to 46 CFR §515.21(a)(4). This
recognition means that NVOCCs with
branch offices may have rider amounts
that vary to satisfy the level of coverage
requested by the PRC, so long as their
total coverage equals $125,000. The
Commission seeks comments
particularly on the feasibility of these
proposed revisions.

The Commission intends to review
the value of the total coverage provided
by the China bond rider periodically.

Certifications

The Chairman of the Commission
certifies, pursuant to section 605(b) of
the Regulatory Flexibility Act, 5 U.S.C.
601 et seq., that the rule will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities. The
Commission recognizes that the
majority of businesses that would be
affected by this rule qualify as small
entities under the guidelines of the
Small Business Administration. The
rule, however, would encompass an
optional provision for U.S. licensed
NVOCCs, which may be used at their
discretion. The rule would not pose an
economic detriment to all NVOCCs
regulated by the Commission. It would
only impact those NVOCCs who choose
to exercise the option, at this date

approximately only 10% of the entire
pool of all NVOCCs. Instead of applying
to all NVOCCS (a majority of which are
small entities), it adjusts the favored
method of demonstrating financial
responsibility for those NVOCCs who
choose to use it. This method of
demonstrating financial responsibility
implements an agreement with the PRC
that allows U.S. NVOCCs to avoid
having to make a large cash deposit in

a Chinese bank. As such, the rule would
help continue to promote U.S. business
interests in the PRC and facilitate U.S.
foreign commerce.

This rule is not a “major rule” under
5 U.S.C. 804(2).

The collection of information
requirements contained in this rule have
been submitted to the Office of
Management and Budget for review
under section 3504 (h) of the Paperwork
Reduction Act of 1980, as amended.
Public reporting burden for this
collection of information is estimated to
be 1.25 hours per response, including
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Send
comments regarding the burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to
Ronald D. Murphy, Managing Director,
Federal Maritime Commission, 800
North Capitol Street NW., Washington,
DC 20573; and to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Attention: Desk Officer for the Federal
Maritime Commission, Washington, DC
20503.

List of Subjects in 46 CFR Part 515

Freight, Maritime carriers, Non-
vessel-operating common carriers.

For the reasons stated in the
supplementary information, the Federal
Maritime Commission proposes to
amend 46 CFR part 515 as follows.

PART 515—LICENSING, FINANCIAL
RESPONSIBILITY REQUIREMENTS,
AND GENERAL DUTIES FOR OCEAN
TRANSPORTATION INTERMEDIARIES

1. The authority citation for part 515
continues to read as follows:

Authority: 5 U.S.C. 553; 31 U.S.C. 9701;
46 U.S.C. 305, 40102, 40104, 40501—40503,
40901-40904, 41101-41109, 41301-41302,
41305-41307; Pub. L. 105-383, 112 Stat.
3411; 21 U.S.C. 862.

2. Revise Appendix E to Subpart C of
Part 515 to read as follows:

APPENDIX E TO SUBPART C OF PART
515—OPTIONAL RIDER FOR
ADDITIONAL NVOCC FINANCIAL
RESPONSIBILITY (OPTIONAL RIDER
TO FORM FMC-48) [FORM 48A]

FMC-48A, OMB No. [3072-0018, (04/06/04)]

Optional Rider for Additional NVOCC
Financial Responsibility [Optional Rider to
Form FMC—438]

RIDER

The undersigned [ ], as Principal and
[ 1, as Surety do hereby agree that the
existing Bond No. [ ] to the United
States of America and filed with the Federal
Maritime Commission pursuant to section 19
of the Shipping Act of 1984 is modified as
follows:

1. The following condition is added to this
Bond:

a. An additional condition of this Bond is
that$  (payable in U.S. Dollars or
Renminbi Yuan at the option of the Surety)
shall be available to pay any fines and
penalties for activities in the U.S.-China
trades imposed by the Ministry of
Communications of the People’s Republic of
China (“MOC”) or its authorized competent
communications department of the people’s
government of the province, autonomous
region or municipality directly under the
Central Government or the State
Administration of Industry and Commerce
pursuant to the Regulations of the People’s
Republic of China on International Maritime
Transportation and the Implementing Rules
of the Regulations of the PRC on
International Maritime Transportation
promulgated by MOC Decree No. 1, January
20, 2003.

b. The liability of the Surety shall not be
discharged by any payment or succession of
payments pursuant to section 1 of this Rider,
unless and until the payment or payments
shall aggregate the amount set forth in
section 1a of this Rider. In no event shall the
Surety’s obligation under this Rider exceed
the amount set forth in section 1a regardless
of the number of claims.

c. The total amount of coverage available
under this Bond and all of its riders,
available pursuant to the terms of section
1(a.) of this rider, equals $ . The total
amount of aggregate coverage equals or
exceeds $125,000.

d. This Rider is effective the [ ] day of
[ 1,20[ ], and shall continue in effect
until discharged, terminated as herein
provided, or upon termination of the Bond in
accordance with the sixth paragraph of the
Bond. The Principal or the Surety may at any
time terminate this Rider by written notice to
the Federal Maritime Commission at its
offices in Washington, DC, accompanied by
proof of transmission of notice to MOC. Such
termination shall become effective thirty (30)
days after receipt of said notice and proof of
transmission by the Federal Maritime
Commission. The Surety shall not be liable
for fines or penalties imposed on the
Principal after the expiration of the 30-day
period but such termination shall not affect
the liability of the Principal and Surety for
any fine or penalty imposed prior to the date
when said termination becomes effective.
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2. This Bond remains in full force and
effect according to its terms except as
modified above.

In witness whereof we have hereunto set

our hands and seals on this[ | day of
[ 120 1],

[Principall, By:

[Surety], By:

* * * * *

3. Revise paragraph 1.a. of Appendix F to
Subpart C of Part 515 to read as follows:
* * * * *

1. % * %

a. An additional condition of this Bond is
that $ [ | (payable in U.S. Dollars or
Renminbi Yuan at the option of the Surety)
shall be available to any NVOCC enumerated
in an Appendix to this Rider to pay any fines
and penalties for activities in the U.S.-China
trades imposed by the Ministry of
Communications of the People’s Republic of
China (“MOC”) or its authorized competent
communications department of the people’s
government of the province, autonomous
region or municipality directly under the
Central Government or the State
Administration of Industry and Commerce
pursuant to the Regulations of the People’s
Republic of China on International Maritime
Transportation and the Implementing Rules
of the Regulations of the PRC on
International Maritime Transportation
promulgated by MOC Decree No. 1, January
20, 2003. Such amount is separate and
distinct from the bond amount set forth in
the first paragraph of this Bond. Payment
under this Rider shall not reduce the bond
amount in the first paragraph of this Bond or
affect its availability. The Surety shall
indicate that $50,000 is available to pay such
fines and penalties for each NVOCC listed on
appendix A to this Rider wishing to exercise
this option.

* * * * *

By the Commission.
Rachel E. Dickon,
Assistant Secretary.
[FR Doc. 2012-388 Filed 1-10-12; 8:45 am)]
BILLING CODE 6730-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90
[WT Docket No. 11-202; FCC 11-185]

Private Land Mobile Radio Service
Regulations

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document proposes to
modify our rules to permit the
implementation of foreign object debris
(FOD) detection radar in the 78—-81 GHz
band. FOD at airports can seriously
threaten the safety of airport personnel
and airline passengers and can have a

negative impact on airport logistics and
operations. We seek comment on service
and technical rules, and on whether
such operations should be authorized
on a licensed or unlicensed basis.

DATES: Submit comments on or before
February 10, 2012 and reply comments
are due on or before February 27, 2012.

ADDRESSES: You may submit comments,
identified by WT Docket No. 11-202;
FCC 11-185, by any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Federal Communications
Commission’s Web Site: http://
www.fcc.gov/cgb/ecfs/. Follow the
instructions for submitting comments.

e People with Disabilities: Contact the
FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by email: FCC504@fcc.gov
or phone (202) 418-0530 or TTY: (202)
418-0432.

For detailed instructions for submitting
comments and additional information
on the rulemaking process, see the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT: Tim
Maguire, Mobility Division, Wireless
Telecommunications Bureau, (202) 418—
2155.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking and Order
(“NPRM”’) in WT Docket No. 11-202,
FCC 11-185, adopted December 15,
2011, and released December 20, 2011.
The full text of this document is
available for inspection and copying
during normal business hours in the
FCC Reference Center, 445 12th Street
SW., Washington, DC 20554. The
complete text may be purchased from
the Commission’s copy contractor, Best
Copy and Printing, Inc., 445 12th Street,
SW., Room CY-B402, Washington, DC
20554. The full text may also be
downloaded at: www.fcc.gov.
Alternative formats are available to
persons with disabilities by sending an
email to fcc504@fcc.gov or by calling the
Consumer & Governmental Affairs
Bureau at (202) 418-0530 (voice), (202)
418-0432 (tty).

I. Procedural Matters

A. Ex Parte Rules-Permit-but-Disclose
Proceeding

1. The proceeding this Notice initiates
shall be treated as a ““permit-but-
disclose” proceeding in accordance
with the Commission’s ex parte rules.
Persons making ex parte presentations

must file a copy of any written
presentation or a memorandum
summarizing any oral presentation
within two business days after the
presentation (unless a different deadline
applicable to the Sunshine period
applies). Persons making oral ex parte
presentations are reminded that
memoranda summarizing the
presentation must (1) list all persons
attending or otherwise participating in
the meeting at which the ex parte
presentation was made, and (2)
summarize all data presented and
arguments made during the
presentation. If the presentation
consisted in whole or in part of the
presentation of data or arguments
already reflected in the presenter’s
written comments, memoranda or other
filings in the proceeding, the presenter
may provide citations to such data or
arguments in his or her prior comments,
memoranda, or other filings (specifying
the relevant page and/or paragraph
numbers where such data or arguments
can be found) in lieu of summarizing
them in the memorandum. Documents
shown or given to Commission staff
during ex parte meetings are deemed to
be written ex parte presentations and
must be filed consistent with rule
1.1206(b). In proceedings governed by
rule 1.49(f) or for which the
Commission has made available a
method of electronic filing, written ex
parte presentations and memoranda
summarizing oral ex parte
presentations, and all attachments
thereto, must be filed through the
electronic comment filing system
available for that proceeding, and must
be filed in their native format (e.g., .doc,
xml, .ppt, searchable .pdf). Participants
in this proceeding should familiarize
themselves with the Commission’s ex
parte rules.

B. Comment Dates

2. Pursuant to sections 1.415 and
1.419 of the Commission’s rules, 47 CFR
1.415, 1.419, interested parties may file
comments and reply comments on or
before the dates indicated on the first
page of this document. Comments may
be filed using: (1) The Commission’s
Electronic Comment Filing System
(ECFS), (2) the Federal Government’s
eRulemaking Portal, or (3) by filing
paper copies. See Electronic Filing of
Documents in Rulemaking Proceedings,
63 FR 24121 (1998).

» Electronic Filers: Comments may be
filed electronically using the Internet by
accessing the ECFS: http://
fijallfoss.fcc.gov/ecfs2/ or the Federal
eRulemaking Portal: http://
www.regulations.gov.


http://fjallfoss.fcc.gov/ecfs2/
http://fjallfoss.fcc.gov/ecfs2/
http://www.fcc.gov/cgb/ecfs/
http://www.fcc.gov/cgb/ecfs/
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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mailto:FCC504@fcc.gov
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http://www.fcc.gov
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= Paper Filers: Parties who choose to
file by paper must file an original and
four copies of each filing. If more than
one docket or rulemaking number
appears in the caption of this
proceeding, filers must submit two
additional copies for each additional
docket or rulemaking number.

Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail. All
filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission.

» All hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary must be
delivered to FCC Headquarters at 445
12th St. SW., Room TW-A325,
Washington, DC 20554. The filing hours
are 8 a.m. to 7 p.m. All hand deliveries
must be held together with rubber bands
or fasteners. Any envelopes must be
disposed of before entering the building.

» Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743.

» U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 445 12th Street SW.,
Washington DC 20554.

People with Disabilities: To request
materials in accessible formats for
people with disabilities (braille, large
print, electronic files, audio format),
send an email to fcc504@fcc.gov or call
the Consumer & Governmental Affairs
Bureau at (202) 418—0530 (voice), (202)
418-0432 (tty].

C. Paperwork Reduction Act

3. This NPRM may contain proposed
new information collection
requirements dependent on which
potential licensing scheme the
Commission adopts. The Commission,
as part of its continuing effort to reduce
paperwork burdens, invites the general
public and the Office of Management
and Budget (OMB) to comment on the
information collection requirements
contained in this document, as required
by the Paperwork Reduction Act of
1995, Public Law 104—-13. In addition,
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
we seek specific comment on how we
might further reduce the information
collection burden for small business
concerns with fewer than 25 employees.

IL. Initial Regulatory Flexibility
Analysis

4. As required by the Regulatory
Flexibility Act (RFA), the Commission
has prepared this Initial Regulatory
Flexibility Analysis (IRFA) of the
possible significant economic impact on
small entities of the policies and rules
proposed in the Notice of Proposed Rule
Making in WT Docket No. 11-202
(NPRM). Written public comments are
requested on this IRFA. Comments must
be identified as responses to the IRFA
and must be filed by the deadlines for
comments on the NPRM as provided on
the first page of this document. The
Commission will send a copy of the
NPRM, including this IRFA, to the Chief
Counsel for Advocacy of the Small
Business Administration.? In addition,
the NPRM and IRFA (or summaries
thereof) will be published in the Federal
Register.?

5. The proposed rules in the NPRM
are intended to permit the
implementation of foreign object debris
(FOD) detection radar in the 78—81 GHz
band. FOD at airports can seriously
threaten the safety of airport personnel
and airline passengers and can have a
negative impact on airport logistics and
operations.

A. Legal Basis

6. Authority for issuance of this item
is contained in sections 4(i), 303(r), and
403 of the Communications Act of 1934,
as amended, 47 U.S.C. 154(i), 303(x),
and 403.

B. Description and Estimate of the
Number of Small Entities to Which the
Proposed Rules Will Apply

7. Pursuant to 5 U.S.C. 603(b)(3), the
RFA directs agencies to provide a
description of and, where feasible, an
estimate of the number of small entities
that may be affected by the proposed
rules, if adopted. The RFA generally
defines the term “small entity” as
having the same meaning as the terms
“small business,” ‘““small organization,”
and “small governmental jurisdiction.”
Id. In addition, according to 5 U.S.C.
601(3), the term ‘“‘small business” has
the same meaning as the term ‘‘small
business concern” under the Small
Business Act. A small business concern
is one that: (1) Is independently owned
and operated; (2) is not dominant in its
field of operation; and (3) satisfies any
additional criteria established by the
SBA at 5 U.S.C. 632. Pursuant to 5
U.S.C. 601(3), the statutory definition of
a small business applies “unless an
agency after consultation with the Office

1See 5 U.S.C. 603(a).
21d.

of Advocacy of the SBA, and after
opportunity for public comment,
establishes one or more definitions of
such term which are appropriate to the
activities of the agency and publishes
such definition(s) in the Federal
Register.” Below, we further describe
and estimate the number of small entity
licensees and regulatees that may be
affected by the rules changes proposed
in this NPRM.

8. The SBA has developed a small
business size standard for airport
operations within the two broad
economic census categories of “Air
Traffic Control” and “Other Airport
Operations.” See 13 CFR 121.201,
NAICS codes 488111 and 488119.
Under both categories, the SBA deems
a business to be small if it has average
annual receipts of seven million dollars
or less. For the census category of
Airport Operations, Census Bureau data
for 2007 show that there were 1,075
firms in this category that operated for
the entire year. Of this total, 899 had
annual revenue of less than five million
dollars, and 74 had annual revenue
between five and ten million dollars.
Thus, under this category and
associated small business size standard,
the majority of firms can be considered
small.

9. Some of the rules proposed herein
may also affect small businesses that
manufacture aviation radio equipment.
The Commission has not developed a
definition of small entities applicable to
aviation radio equipment
manufacturers. Therefore, the applicable
definition is that for Radio and
Television Broadcasting and Wireless
Communications Equipment
Manufacturers. The Census Bureau
defines this category as follows: ““This
industry comprises establishments
primarily engaged in manufacturing
radio and television broadcast and
wireless communications equipment.
Examples of products made by these
establishments are: Transmitting and
receiving antennas, cable television
equipment, GPS equipment, pagers,
cellular phones, mobile
communications equipment, and radio
and television studio and broadcasting
equipment.” The SBA has developed a
small business size standard for Radio
and Television Broadcasting and
Wireless Communications Equipment
Manufacturing, which is: All such firms
having 750 or fewer employees. See 13
CFR 121.201, NAICS codes 334220. For
this category of manufacturers, Census
data for 2007, which supersede the
similar data in the 2002 Census, show
that there were 398 such establishments
that operated that year. Of those 398
establishments, 393 (approximately
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99%) had fewer than 1,000 employees
and 912 (approximately 97%) had fewer
than 500 employees. Between these two
figures, the Commission estimates that
about 915 establishments
(approximately 97%) had fewer than
750 employees and, thus, would be
considered small under the applicable
SBA size standard. Accordingly, the
majority of establishments in this
category can be considered small under
that standard.

C. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements for Small Entities

10. The rule changes under
consideration in the NPRM would
require manufacturers to meet certain
criteria and potential users to operate
the equipment as prescribed in the
rules. We believe the proposed rules
would have no other significant effect
on the compliance burdens of
regulatees. We invite comment on our
tentative conclusion that the possible
rule changes will not have a negative
impact on small entities, or for that
matter any entities, and do not impose
new compliance costs on any entity. To
the extent that commenters believe that
any of the above possible rule changes
would impose a new reporting,
recordkeeping, or compliance burden on
small entities, we ask that they describe
the nature of that burden in some detail
and, if possible, quantify the costs to
small entities.

D. Steps Taken To Minimize Significant
Economic Impact on Small Entities and
Significant Alternatives Considered

11. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives: (1) The

establishment of differing compliance or
reporting requirements or timetables
that take into account the resources
available to small entities; (2) the
clarification, consolidation, or
simplification of compliance or
reporting requirements under the rule
for small entities; (3) the use of
performance, rather than design,
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.3

12. We hereby invite interested
parties to address any or all of these
regulatory alternatives and to suggest
additional alternatives to minimize any
significant economic impact on small
entities. Any significant alternative
presented in the comments will be
considered.

E. Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

13. None.

III. Ordering Clauses

14. Pursuant to sections 1, 4(i), 303(f),
303(g), and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 303(f),
303(g), and 303(r), this Notice of
Proposed Rule Making Is Adopted.

15. The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, SHALL SEND a
copy of this Notice of Proposed Rule
Making, including the Initial Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

16. Pursuant to sections 4(i), 302, and
303(e), of the Communications Act of
1934, as amended, 47 U.S.C. 154(i), 302,
and 303(e), and § 1.3 of the

35 U.S.C. 603(c)(1)-(4).

Commission’s rules, 47 CFR 1.3, the
Request for Waiver filed by Trex
Enterprises Corporation on November 3,
2010, Is Granted In Part and Denied In
Part to the extent set forth above. This
action is effective upon release of the
Order.

List of Subjects in 47 CFR Part 90

Communications equipment, Private
land mobile, Radio.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 90 as follows:

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

1. The authority citation for part 90
continues to read as follows:

Authority: Sections 4(i), 11, 303(g), 303(r),
and 332(c)(7) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i), 161,
303(g), 303(r), 332(c)(7).

2. Section 90.103 is amended by
revising the table in paragraph (b) by
inserting a new entry at the end of the
table and by adding paragraph (c)(30) to
read as follows:

§90.103 Radiolocation Service.

* * * * *

(b)* )
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RADIOLOCATION SERVICE FREQUENCY TABLE

Frequency or band Class of stations Limitations
78,000—871,000 ....oeeeeiiiiiuiriieiee et e e e e e e e e e e e [o Lo TSRS 30
(c)* * * Federal Aviation Administration. Use is  limited to foreign object debris
(30) Eligibility is restricted to airport detection.
authorities, or entities approved by the * * * * *

[FR Doc. 2012-351 Filed 1-10-12; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2011-0111]

Notice of Request for Extension of
Approval of an Information Collection;
Importation of Baby Corn and Baby
Carrots From Zambia

Correction

In notice document 2011-33209
appearing on page 81467 in the issue of
Wednesday, December 28, 2011 make
the following correction:

In the first column, second full
paragraph, DATES: “We will consider all
comments we receive on or before
December 28, 2011.”, should read “We
will consider all comments that we
receive on or before February 27,
2012.”.

[FR Doc. C1-2011-33209 Filed 1-10-12; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF AGRICULTURE
Forest Service

Huron-Manistee National Forests,
Michigan, USA and State South Branch
1-8 Well

AGENCY: Forest Service, USDA.
ACTION: Revised Notice of Intent to
prepare an Environmental Impact
Statement for the USA and State South
Branch 1-8 well.

SUMMARY: The Huron-Manistee National
Forests (Forest Service) and the Bureau
of Land Management (BLM), as a
Cooperating Agency, will prepare an
environmental impact statement (EIS) to
assess the environmental impacts of an
industry proposal to drill one
exploratory natural gas well, the USA &
State South Branch 1-8 (SB 1-8) well,
on National Forest System lands. The
EIS will also assess the impacts of

constructing necessary infrastructure,
including production facility and
flowline, should the well be capable of
producing hydrocarbons in commercial
quantities. This analysis will allow the
agencies to make their respective
decisions on this proposal in
accordance with federal regulations.
This notice revises the dates for Draft
and Final Environmental Impact
Statements.

DATES: The Draft EIS is expected in
November 2012 and the Final EIS is
expected by June 2013.

ADDRESSES: Send written comments to
Lauri Hogeboom, Interdisciplinary
Team Leader, Huron-Manistee National
Forests, 1755 S. Mitchell Street,
Cadillac, MI 49601; fax: (231) 775-5551.
Send electronic comments to:
comments-eastern-huronmanistee@

fs.fed.us.

FOR FURTHER INFORMATION CONTACT: Ken
Arbogast, Huron-Manistee National
Forests; telephone: (231) 775-2421; fax:
(231) 775-5551. See address above
under ADDRESSES. Copies of documents
may be requested at the same address.
Another means of obtaining information
is to visit the Forest Web page at
www.fs.fed.us/r9/hmnf then click on
“NEPA Projects and Planning,” then
“Old Project page,” then “Mio projects,”
and then “USA and State South Branch
1-8.”

Individuals who use
telecommunication devices for the deaf
(TTY) may call 1-(231) 775-3183.

SUPPLEMENTARY INFORMATION: The
original notice of intent to prepare the
environmental impact statement for the
USA and State South Branch Well was
published on February 24, 2010 (Vol.
75, No. 36, pages 8297-8299) with a
corrected notice published on March 12,
2010 (Vol. 75, No. 48, pages 11838—
11839).

Responsible Official for Lead Agency

Barry Paulson, Forest Supervisor,
Huron-Manistee National Forests, 1755
S. Mitchell Street, Cadillac, MI 49601.

Responsible Official for Cooperating
Agency

Mark Storzer, Field Manager, Bureau
of Land Management, Milwaukee Field
Office, 626 E. Wisconsin Ave. Suite 200,
Milwaukee, WI 53202—4617.

Dated: December 12, 2011.
Barry Paulson,
Forest Supervisor.
[FR Doc. 2012-110 Filed 1-10-12; 8:45 am]
BILLING CODE 3410-11-M

BROADCASTING BOARD OF
GOVERNORS

Sunshine Act Meeting

DATE AND TIME: Friday, January 13, 2012,
2 p.m.

PLACE: Cohen Building, Room 3321, 330
Independence Ave., SW., Washington,
DC 20237.

SUBJECT: Correction: Notice of Meeting
of the Broadcasting Board of Governors.

SUMMARY: The Broadcasting Board of
Governors (BBG) will be meeting at the
time and location listed above. At the
meeting, the BBG will announce its
meeting schedule for calendar year
2012, discuss and consider new BBG
Committee assignments, and receive
and consider recommendations
regarding the implementation of the
Agency'’s strategic plan for 2012-2016.
The BBG will also consider a resolution
on interference of BBG broadcasts as
well as a resolution honoring the 70th
anniversary of the Voice of America
(VOA), recognize the anniversaries of
Agency language services, receive a
budget update, and receive and consider
a proposal to repurpose Internet
censorship circumvention funds. The
BBG will receive reports from the
International Broadcasting Bureau
Director, the VOA Director, the Office of
Cuba Broadcasting Director, and the
Presidents of Radio Free Europe/Radio
Liberty, Radio Free Asia, and the
Middle East Broadcasting Networks.
The meeting is open to public
observation via streamed webcast, both
live and on-demand, on the BBG’s
public Web site at www.bbg.gov.

CONTACT PERSON FOR MORE INFORMATION:
Persons interested in obtaining more
information should contact Paul
Kollmer-Dorsey at (202) 203—4545.

Paul Kollmer-Dorsey,

Deputy General Counsel.

[FR Doc. 2012—429 Filed 1-9-12; 11:15 am]
BILLING CODE 8610-01-P
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DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Proposed Information Collection;
Comment Request; Statement by
Ultimate Consignee and Purchaser

AGENCY: Bureau of Industry and
Security, Commerce.
ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before March 12, 2012.
ADDRESSES: Direct all written comments
to Jennifer Jessup, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6616,
14th and Constitution Avenue NW.,
Washington, DC 20230 (or via the
Internet at JJessup@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Larry Hall, BIS ICB Liaison,
(202) 482-4895,
Lawrence.Hall@bis.doc.gov.

SUPPLEMENTARY INFORMATION:

1. Abstract

This collection of information is
necessary under the Export
Administration Regulations (EAR). The
EAR states that the Form BIS-711, or a
statement on company letterhead, is
required for exports to certain countries.
These documents provide information
on the foreign importer receiving the
U.S. technology and how the technology
will be utilized. The BIS-711 or letter
provides assurances from the importer
that the technology will not be misused,
transferred or reexported in violation of
the EAR. A copy of the statement must
be submitted with the license
application if the country of ultimate
destination is listed in certain country
groups of Supplement No. 1 to part 740
of the EAR. The Form BIS-711 or letter
puts the importer on notice of the
special nature of the goods proposed for
export and conveys a commitment
against illegal disposition. In order to
effectively control commodities, BIS
must have sufficient information
regarding the end-use and end-user of
the U.S. origin commodities to be
exported. The information will assist
the licensing officer in making the

proper decision on whether to approve
or reject the application for the license.

II. Method of Collection
Submitted electronically or on paper.
III. Data

OMB Control Number: 0694—-0021.

Form Number(s): BIS-711.

Type of Review: Regular submission
(extension of a currently approved
information collection).

Affected Public: Business or other for-
profit organizations.

Estimated Number of Respondents:
286.

Estimated Time Per Response: 16
minutes.

Estimated Total Annual Burden
Hours: 76.

Estimated Total Annual Cost to
Public: $0.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: January 5, 2012.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2012-290 Filed 1-10-12; 8:45 am]
BILLING CODE 3510-33-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Information Systems, Technical
Advisory Committee; Notice of
Partially Closed Meeting

The Information Systems Technical
Advisory Committee (ISTAC) will meet
on January 25 and 26, 2012, 9 a.m., at
Qualcomm Incorporated, 5775
Morehouse Drive, Building QRC, Room
119B, San Diego, California. The

Committee advises the Office of the
Assistant Secretary for Export
Administration on technical questions
that affect the level of export controls
applicable to information systems
equipment and technology.

Wednesday, January 25

Open Session

1. Welcome and Introductions.

2. Working Group Reports.

3. Industry Presentation: Technology
Export Controls.

4. Industry Presentation: Trade in
Surveillance Technologies.

5. Industry Presentation: 3D003
Products and Issues.

6. New Business.

Thursday, January 26

Closed Session

7. Discussion of matters determined to
be exempt from the provisions
relating to public meetings found in 5
U.S.C. app. 2 §§10(a)(I) and 10(a)(3).
The open session will be accessible

via teleconference to 20 participants on

a first come, first serve basis. To join the

conference, submit inquiries to Ms.

Yvette Springer at

Yvette.Springer(@bis.doc.gov, no later

than January 17, 2012.

A limited number of seats will be
available for the public session.
Reservations are not accepted. If
attending in person, forward your name,
Name (to appear on badge), Title,
Citizenship, Organization name,
Organization address, Email, and Phone
to Ms. Springer. To the extent time
permits, members of the public may
present oral statements to the
Committee. The public may submit
written statements at any time before or
after the meeting. However, to facilitate
distribution of public presentation
materials to Committee members, the
Committee suggests that public
presentation materials or comments be
forwarded before the meeting to Ms.
Springer.

The Assistant Secretary for
Administration, with the concurrence of
the delegate of the General Counsel,
formally determined on December 7,
2012, pursuant to Section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. app. 2 § (10)(d))), that
the portion of the meeting concerning
trade secrets and commercial or
financial information deemed privileged
or confidential as described in 5 U.S.C.
552b(c)(4) and the portion of the
meeting concerning matters the
disclosure of which would be likely to
frustrate significantly implementation of
an agency action as described in 5
U.S.C. 552b(c)(9)(B) shall be exempt
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from the provisions relating to public
meetings found in 5 D.S.C. app. 2
§§10(a)(1) and 10(a)(3). The remaining
portions of the meeting will be open to
the public.

For more information, call Yvette
Springer at (202) 482—2813.

Dated: January 5, 2012.
Yvette Springer,
Committee Liaison Officer.
[FR Doc. 2012-374 Filed 1-10-12; 8:45 am]
BILLING CODE 3510-JT-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security

Nelson S. Galgoul, Av. Edison Passess
909, Rio De Janeiro, R.J., Brazil 20531-
070, Respondent; Order Relating to
Nelson S. Galgoul

The Bureau of Industry and Security,
U.S. Department of Commerce (“BIS”),
has notified Nelson S. Galgoul
(“Galgoul”) of its intention to initiate an
administrative proceeding against
Galgoul pursuant to Section 766.3 of the
Export Administration Regulations (the
“Regulations”),? and Section 13(c) of
the Export Administration Act of 1979,
as amended (the “Act”),2 through the
issuance of a Proposed Charging Letter
to Galgoul that alleged that he
committed one violation of the
Regulations. Specifically, the charge is:

Charge 1 15 CFR 764.2(d)—
Conspiracy

From on or about March 1, 1995, and
continuing through on or about
February 28, 2007, Galgoul conspired
and acted in concert with others, known
and unknown, to bring about an act that
constitutes a violation of the
Regulations by agreeing to export an
engineering software program from the
United States to Iran via Brazil, without
the required U.S. Government
authorization. Pursuant to Section 746.7
of the Regulations, authorization was
required from the Office of Foreign

1The Regulations are currently codified in the
Code of Federal Regulations at 15 CFR parts 730—
774 (2011). The charged violation occurred between
1995 and 2007. The Regulations governing the
violation at issue are found in the 1995-2007
versions of the Code of Federal Regulations (15 CFR
parts 730-774 (1995-2007)). The 2011 Regulations
set forth the procedures that apply to this matter.

250 U.S.C. app. §§2401-2420 (2000). Since
August 21, 2001, the Act has been in lapse and the
President, through Executive Order 13222 of August
17, 2001 (3 CFR part 2001 Comp. 783 (2002)),
which has been extended by successive Presidential
Notices, the most recent being that of August 12,
2011 (76 FR 50,661 (Aug. 16, 2011)), has continued
the Regulations in effect under the International
Emergency Economic Powers Act (50 U.S.C. 1701,
et seq.).

Assets Control, U.S. Department of the
Treasury (“OFAC”), before the
engineering software program, an item
subject to the Regulations 3 and the
Iranian Transactions Regulations
(“ITR”), could be exported from the
United States to Iran. Pursuant to
Section 560.204 of the ITR, an export to
a third country intended for
transshipment to Iran is a transaction
subject to the ITR. In furtherance of the
conspiracy, Galgoul and his co-
conspirators devised and employed a
scheme under which they would
market, sell, and service the engineering
software program to Iranian clients
through Galgoul, who was located in
Brazil. In so doing, Galgoul committed
one violation of Section 764.2(d) of the
Regulations.

In so doing, Galgoul committed one
violation of Section 764.2(d) of the
Regulations.

Whereas, BIS and Galgoul have
entered into a Settlement Agreement
pursuant to Section 766.18(a) of the
Regulations, whereby they agreed to
settle this matter in accordance with the
terms and conditions set forth therein;
and

Whereas, I have approved of the terms
of such Settlement Agreement; it is
therefore ordered:

First, that for a period of three (3)
years from the date of entry of the
Order, Nelson S. Galgoul, with a last
known address of Av. Edison Passess
909, Rio De Janeiro, R.]., Brazil 20531—
070, and when acting for or on his
behalf, his representatives, assigns,
agents, or employees (hereinafter
collectively referred to as ‘“Denied
Person”), may not, directly or indirectly,
participate in any way in any
transaction involving any commodity,
software or technology (hereinafter
collectively referred to as “item”)
exported or to be exported from the
United States that is subject to the
Regulations, or in any other activity
subject to the Regulations, including,
but not limited to:

A. Applying for, obtaining, or using
any license, License Exception, or
export control document;

B. Carrying on negotiations
concerning, or ordering, buying,
receiving, using, selling, delivering,
storing, disposing of, forwarding,
transporting, financing, or otherwise
servicing in any way, any transaction
involving any item exported or to be
exported from the United States that is
subject to the Regulations, or in any

3 The engineering software program is classified
under Export Control Classification Number
(“ECCN”) 8D992.

431 CFR 560 (1995-2007).

other activity subject to the Regulations;
or

C. Benefitting in any way from any
transaction involving any item exported
or to be exported from the United States
that is subject to the Regulations, or in
any other activity subject to the
Regulations.

Second, that no person may, directly
or indirectly, do any of the following:

A. Export or reexport to or on behalf
of the Denied Person any item subject to
the Regulations;

B. Take any action that facilitates the
acquisition or attempted acquisition by
the Denied Person of the ownership,
possession, or control of any item
subject to the Regulations that has been
or will be exported from the United
States, including financing or other
support activities related to a
transaction whereby the Denied Person
acquires or attempts to acquire such
ownership, possession or control;

C. Take any action to acquire from or
to facilitate the acquisition or attempted
acquisition from the Denied Person of
any item subject to the Regulations that
has been exported from the United
States;

D. Obtain from the Denied Person in
the United States any item subject to the
Regulations with knowledge or reason
to know that the item will be, or is
intended to be, exported from the
United States; or

E. Engage in any transaction to service
any item subject to the Regulations that
has been or will be exported from the
United States and which is owned,
possessed or controlled by the Denied
Person, or service any item, of whatever
origin, that is owned, possessed or
controlled by the Denied Person if such
service involves the use of any item
subject to the Regulations that has been
or will be exported from the United
States. For purposes of this paragraph,
servicing means installation,
maintenance, repair, modification or
testing.

Third, that, after notice and
opportunity for comment as provided in
Section 766.23 of the Regulations, any
person, firm, corporation, or business
organization related to the Denied
Person by affiliation, ownership,
control, or position of responsibility in
the conduct of trade or related services
may also be made subject to the
provisions of the Order.

Fourth, that the Proposed Charging
Letter, the Settlement Agreement, and
this Order shall be made available to the
public.

Fifth, that this Order shall be served
on Galgoul and on BIS, and shall be
published in the Federal Register.
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This Order, which constitutes the final
agency action in this matter, is effective
immediately.5

Issued this 30th day of December, 2011.

Donald G. Salo, Jr.,

Acting Assistant Secretary of Commerce for
Export Enforcement.

[FR Doc. 2012-298 Filed 1-10-12; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-533-825]

Polyethylene Terephthalate Film, Sheet
and Strip From India: Rescission, in
Part, of Countervailing Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

DATES: Effective Date: January 11, 2012.
FOR FURTHER INFORMATION CONTACT: Toni
Page, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, DC 20230; telephone: (202)
482-1398.

Background

On July 1, 2011, the Department of
Commerce (Department) published a
notice of opportunity to request an
administrative review of the
countervailing duty (CVD) order on
polyethylene terephthalate film, sheet
and strip from India covering the period
January 1, 2010, through December 31,
2010. See Antidumping or
Countervailing Duty Order, Finding, or
Suspended Investigation; Opportunity
To Request Administrative Review, 76
FR 38609, 38610 (July 1, 2011). The
Department received a timely request
from Petitioners * for a CVD
administrative review of five
companies: Ester Industries Limited
(Ester), Garware Polyester Ltd.
(Garware), Jindal Poly Films Limited of
India (Jindal), Polyplex Corporation Ltd.
(Polyplex), and SRF Limited (SRF). The
Department also received timely
requests for a CVD review from Vacmet
India Ltd. (Vacmet) and Polypacks
Industries of India (Polypacks). On
August 26, 2011, the Department
published a notice of initiation of
administrative review with respect to

5Review and consideration of this matter have
been delegated to the Deputy Assistant Secretary for
Export Enforcement.

1 Petitioners are DuPont Teijin Films, Mitsubishi
Polyester Film, Inc., SKC, Inc. and Toray Plastics
(America), Inc.

Ester, Garware, Jindal, Polyplex, SRF,
Vacmet, and Polypacks. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Requests
for Revocation in Part, 76 FR 53404
(August 26, 2011). On August 23, 2011,
Vacmet and Polypacks withdrew their
requests for a review. The Department
published a rescission, in part, of the
CVD administrative review with respect
to Vacmet and Polypacks on September
20, 2011. See Polyethylene
Terephthalate Film, Sheet and Strip
From India: Rescission, In Part, of
Countervailing Duty Administrative
Review, 76 FR 58248 (September 20,
2011). On November 25, 2011,
Petitioners withdrew their request for
CVD administrative reviews of Ester,
Garware, Polyplex, and Jindal.

Rescission, in Part

Pursuant to 19 CFR 351.213(d)(1), the
Secretary will rescind an administrative
review, in whole or in part, if a party
that requested the review withdraws the
request within 90 days of the date of
publication of the notice of initiation of
the requested review. Petitioners’
withdrawal was submitted within the
90-day period and, thus, is timely.2
Because Petitioners’ withdrawal of their
requests for review is timely and
because no other party requested a
review of Ester, Garware, Polyplex, or
Jindal, we are rescinding this review
with respect to these companies in
accordance with 19 CFR 351.213(d)(1).
The administrative review of SRF
continues.

Assessment

The Department will instruct U.S.
Customs and Border Protection (CBP) to
assess countervailing duties on all
appropriate entries. Subject
merchandise exported by Ester,
Garware, Polyplex, and Jindal will be
assessed countervailing duties at rates
equal to the cash deposit of estimated
countervailing duties required at the
time of entry, or withdrawal from
warehouse, for consumption, in
accordance with 19 CFR
351.212(c)(1)(i). The Department
intends to issue appropriate assessment
instructions directly to CBP within 15
days of publication of this notice.

Notification Regarding Administrative
Protective Orders

This notice also serves as a reminder
to parties subject to administrative
protective order (APO) of their

2The 90th day fell on November 24, 2011, a non-
business day. Pursuant to 19 CFR 351.303(b), if an
applicable due date falls on a non-business day, the
Department will accept as timely a document that
is filed on the next business day.

responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305, which continues
to govern business proprietary
information in this segment of the
proceeding. Timely written notification
of the return/destruction of APO
materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation
which is subject to sanction.

This notice is issued and published in
accordance with section 777(i)(1) of the
Tariff Act of 1930, as amended, and 19
CFR 351.213(d)(4).

Dated: January 5, 2012.
Christian Marsh,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2012-353 Filed 1-10-12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[Docket No. 111205722-1793-01]
RIN 0648—-XA851

Endangered and Threatened Species;
90-Day Finding on Petition To Delist
the Southern Oregon/Northern
California Coast Evolutionarily
Significant Unit of Coho Salmon Under
the Endangered Species Act

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of 90-day petition
finding.

SUMMARY: We, NMFS, announce a 90-
day finding on a petition to delist the
Southern Oregon/Northern California
Coast (SONCC) Evolutionarily
Significant Unit (ESU) of coho salmon
(Oncorhynchus kisutch) under the
Endangered Species Act (ESA). We find
that the petition does not present
substantial scientific or commercial
information indicating that the
petitioned action may be warranted.
ADDRESSES: Copies of the petition are
available at: http://www.nmfs.noaa.gov/
pr/or upon request from the Assistant
Regional Administrator, Protected
Resources Division, NMFS, Southwest
Regional Office, 501 West Ocean Blvd.,
Suite 4200, Long Beach, CA 90802.
FOR FURTHER INFORMATION CONTACT:
Rosalie del Rosario, NMFS, Southwest
Region Office, (562) 980—4085; or
Dwayne Meadows and Margaret H.


http://www.nmfs.noaa.gov/pr/or
http://www.nmfs.noaa.gov/pr/or
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Miller, NMFS, Office of Protected
Resources (301) 427—-8403.

SUPPLEMENTARY INFORMATION:

Background

Section 4 of the ESA (16 U.S.C. 1533)
contains provisions allowing interested
persons to petition the Secretary of
Commerce (Secretary) to add a species
to or remove a species from the List of
Endangered and Threatened Wildlife
and to designate critical habitat. The
Secretary has delegated the authority for
these actions to the NOAA Assistant
Administrator for Fisheries.

On October 31, 2011, we received a
petition from the Siskiyou County Water
Users Association and Dr. Richard
Gierak requesting that we delist the
SONCC ESU of coho salmon under the
ESA. The petitioners previously
submitted three petitions requesting we
delist coho salmon. We analyzed those
petitions and found the petitions did
not present substantial scientific or
commercial information indicating the
petitioned action may be warranted. The
negative 90-day finding notice for the
three petitions was published in the
Federal Register on October 7, 2011 (76
FR 62375). The current petition largely
reiterates the petitioners’ previous
arguments, including that the species is
not native to the Klamath River
watershed, the species is in good
condition overall, and extinction is
inevitable. These arguments were
rejected in our response to the previous
petitions, and need not be repeated
here.

In the current petition, the petitioners
have specified their request to delist the
SONCC ESU, presented some additional
information regarding the status of coho
stocks before and after construction of
dams, and have added citations to
articles on ocean temperature, heat
content and volcanic activity in the
Pacific Ocean. However, the data and
citations are either offered without
context or relationship to the petitioned
action, or relate to the entire taxonomic
species of coho salmon and not
specifically to the SONCC ESU. In
addition, petitioners have added a
discussion of threats to the species, and
included the full minutes of a Karuk
Tribal Council meeting that were
mentioned, but not provided, in their
earlier petitions, to support their
argument. However, petitioners’
discussion of threats to the species
supports maintaining the listing, and
the Karuk Tribal Council minutes
provide no additional evidence
indicating whether the species is or is
not, as petitioners claim, native to the
Klamath River basin. Accordingly, none
of this additional information modifies

the underlying scientific basis for our
original determination or causes us to
re-evaluate our earlier position.

ESA Statutory and Regulatory
Provisions and Evaluation Framework

Section 4(b)(3)(A) of the ESA (16
U.S.C. 1533(b)(3)(A)) requires that we
make a finding as to whether a petition
to list, delist, or reclassify a species
presents substantial scientific or
commercial information indicating the
petitioned action may be warranted.
ESA implementing regulations define
“substantial information” as the
“amount of information that would lead
a reasonable person to believe that the
measure proposed in the petition may
be warranted” (50 CFR 424.14(b)(1)). In
determining whether a petition presents
substantial scientific or commercial
information to list or delist a species, we
take into account information submitted
with, and referenced in, the petition and
all other information readily available in
our files. To the maximum extent
practicable, this finding is to be made
within 90 days of the receipt of the
petition, and the finding is to be
published promptly in the Federal
Register (16 U.S.C. 1533(b)(3)(A)). ESA
implementing regulations state that a
species may be delisted only if the best
scientific and commercial data available
substantiate that it is neither
endangered nor threatened for one or
more of the following reasons: The
species is extinct; the species is
recovered; or subsequent investigations
show the best scientific or commercial
data available when the species was
listed, or the interpretation of such data,
were in error (50 CFR 424.11(d)).

Petition Finding

As discussed above, this subject
petition does not present any new or
substantial scientific or commercial
information related to whether the
SONCC ESU of coho salmon is
recovered, extinct, or that the best
scientific or commercial data available
when the species was listed, or the
interpretation of such data, were in
error. Therefore, we determine that the
petition does not present substantial
scientific or commercial information to
indicate that the petitioned action may
be warranted.

References Cited

A complete list of the references used
in this finding is available upon request
(see ADDRESSES).

Authority: 16 U.S.C. 1531 et seq.

Dated: January 5, 2012.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2012—-393 Filed 1-10-12; 8:45 am)]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XA778

Endangered and Threatened Species;
Recovery Plan for the Southern
California Steelhead Distinct
Population Segment

AGENCY: National Marine Fisheries
Service, National Oceanic and
Atmospheric Administration,
Commerce.

ACTION: Notice of Availability.

SUMMARY: The National Marine
Fisheries Service (NMFS) announces the
adoption of an Endangered Species Act
(ESA) recovery plan for the Southern
California Steelhead (Oncorhynchus
mykiss) Distinct Population Segment
(DPS), which spawn and rear in coastal
rivers from the Santa Maria River to the
Tijuana River California. The Final
Southern California Steelhead Recovery
Plan (Final Recovery Plan) and our
summary of and responses to public
comments are now available.
ADDRESSES: Electronic copies of the
Final Recovery Plan and a summary of
and response to public comments on the
Final Recovery Plan are available online
at http://www.nmfs.noaa.gov/pr/
recovery/plans/htm. A CD-ROM of
these documents can be obtained by
emailing a request to Penny.Ruvelas@
noaa.gov or by writing to NMFS
Protected Resources Division, 501 W.
Ocean Blvd., Suite 4200, Long Beach,
CA 90802.

FOR FURTHER INFORMATION CONTACT:
Penny Ruvelas, National Marine
Fisheries Service, (562) 980—4197.
SUPPLEMENTARY INFORMATION:

Background

The Endangered Species Act of 1973
(ESA), as amended (16 U.S.C. 1531 et
seq.) requires that we develop and
implement recovery plans for the
conservation and survival of threatened
and endangered species under our
jurisdiction, unless it is determined that
such plans would not result in the
conservation of the species. We
designated the Southern California
Steelhead Evolutionarily Significant
Unit (ESU) as endangered in the Federal


http://www.nmfs.noaa.gov/pr/recovery/plans/htm
http://www.nmfs.noaa.gov/pr/recovery/plans/htm
mailto:Penny.Ruvelas@noaa.gov
mailto:Penny.Ruvelas@noaa.gov
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Register on August 18, 1997 (62 FR
43937). The original ESU boundaries
during the initial listing of 1997 were
from the Santa Maria River south to
Malibu Creek. Following this initial
listing, O. mykiss were discovered in
watersheds south of Malibu Creek
(Topanga Creek in Los Angeles County
and San Mateo Creek in Orange,
Riverside, and San Diego Counties) and
genetic testing confirmed that these O.
mykiss were most closely related to the
more northern populations of the
Southern California Steelhead ESU. As
a result, the range for the ESU was
extended south to the U.S.-Mexico
border on May 1, 2002 (67 FR 21586).
NMEFS reaffirmed the listing of all West
Coast steelhead populations and applied
the DPS designation in place of the ESU
designation on January 5, 2006 (72 FR
834).

We published a Notice of Availability
of the proposed Draft Recovery Plan in
the Federal Register on July 23, 2009
(74 FR 36480); and a notice of a 60-day
time extension for public comments on
September 11, 2009 (74 FR 46747).
NMEFS held eight multi-day public
meetings on the threats assessment and
recovery actions, and two multi-day
public meetings on the proposed draft
Recovery Plan to solicit public
comments. We received over 90
comments on the proposed draft
Recovery Plan and summarized the
public comments, prepared responses,
and identified the public comments that
prompted revisions for the Final
Recovery Plan. We revised the proposed
draft Recovery Plan based on the
comments received, and this final
version now constitutes the Recovery
Plan for the Southern California
Steelhead DPS.

The ESA requires that recovery plans
incorporate, to the extent practicable: (1)
Objective, measurable criteria which,
when met, would result in a
determination that the species is no
longer threatened or endangered; (2)
site-specific management actions
necessary to achieve the plan’s goals;
and (3) estimates of the time required
and costs to implement recovery
actions. Our goal is to restore the
endangered Southern California
Steelhead DPS to the point where they
are again secure, self-sustaining
members of their ecosystems and no
lon%er need the protections of the ESA.

The Final Recovery Plan provides
background on the natural history of
Southern California Steelhead DPS,
current population trends, and the
threats to their viability. The Final
Recovery Plan lays out a recovery
strategy to address the threats based on
the best available science and includes

goals that incorporate objective,
measurable criteria which, when met,
could result in a determination that the
species may be removed from the
Federal list of threatened and
endangered species. The Final Recovery
Plan is not regulatory, but presents
guidance for use by agencies and
interested parties to assist in the
recovery of the Southern California
Steelhead DPS. The Final Recovery Plan
identifies substantive recovery actions
needed to achieve recovery by
addressing the systemic threats to the
species, and provides a time-line and
estimated costs of recovery actions. The
strategy for recovery includes a linkage
between conservation and management
actions and an active research and
monitoring program intended to fill data
gaps and assess effectiveness of those
actions. The Final Recovery Plan
incorporates an adaptive management
framework by which conservation and
management actions and other elements
will evolve and adapt as we gain
information through research and
monitoring; it describes the agency
guidance for periodic review of the
status of the species and the recovery
plan. To address threats related to the
species, the Final Recovery Plan
acknowledges many of the significant
efforts already underway to restore
steelhead access to high-quality habitat
and to improve habitat previously
degraded.

We expect the Final Recovery Plan to
help us and other Federal agencies take
a consistent approach to section 7
consultations under the ESA and to
other ESA decisions. For example, the
Final Recovery Plan will provide
information on the biological context for
the effects that a proposed action may
have on the listed DPS. The information
in the Final Recovery Plan on the
natural history, threats, and potential
limiting factors, and priorities for
recovery can be used to help assess risks
and conservation actions. Consistent
with the adoption of this Final Recovery
Plan for the Southern California
Steelhead DPS, we will implement
relevant actions for which we have
authority, work cooperatively on
implementation of other actions, and
encourage other Federal and state
agencies to implement recovery actions
for which they have responsibility and
authority.

Recovery of the Southern California
Steelhead DPS will require a long-term
effort in cooperation and coordination
with Federal, state, tribal and local
government agencies, and the
community.

Conclusion

NMFS has reviewed the Plan for
compliance with the requirements of the
ESA section 4(f), determined that it does
incorporate the required elements and is
therefore adopting it as the Final
Recovery Plan for Southern California
Steelhead DPS.

Authority: 16 U.S.C. 1531 et seq.

Dated: January 4, 2012.
Angela Somma,

Chief, Endangered Species Division, Office
of Protected Resources, National Marine
Fisheries Service.

[FR Doc. 2012—-392 Filed 1-10-12; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XA923

Gulf of Mexico Fishery Management
Council (Council); Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The Gulf of Mexico Fishery
Management Council will convene
public meetings.

DATES: The meetings will be held
January 30-February 2, 2012.
ADDRESSES: The meetings will be held at
the Renaissance Riverview Hotel; 64 S.
Water Street, Mobile, AL 36602;
telephone: (251) 438—4000.

Council address: Gulf of Mexico
Fishery Management Council, 2203
North Lois Avenue, Suite 1100, Tampa,
FL 33607.

FOR FURTHER INFORMATION CONTACT: Dr.
Stephen Bortone, Executive Director,
Gulf of Mexico Fishery Management
Council; telephone: (813) 348-1630.

SUPPLEMENTARY INFORMATION:
Committees

Monday, January 30, 2012

1 p.m.-2 p.m.—Scientific & Statistical
Committee (SSC) Selection Committee
will discuss duties and responsibilities
of the SSC.

2 p.m.—4 p.m.—Mackerel Management
Committee will review scoping
documents for Amendment 19—No Sale
and Permits and Amendment 20—
Boundaries and Transit Provisions; and
select future scoping meeting locations.

4 p.m.—4:30 p.m.—Shrimp
Management Committee will review the
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2011 Texas Closure and decide whether
to have a closure in 2012.

4:30 p.m.—5:30 p.m.—The Marine
Recreational Information Program
(MRIP) will give a presentation to the
Full Council reviewing data reports.

5:30 p.m.—5:45 p.m.—Scientific &
Statistical Committee (SSC) Selection
Committee—Full Council (Closed
Session) will review membership of the
Spiny Lobster SSC and removal of Stone
Crab Members; discuss replacement of a
Member of the Shrimp SSC; and appoint
additional Coral SSC Members.

—Recess—

Tuesday, January 31, 2012

8:30 a.m.—12 noon and 1:30 p.m.-5:30
p.m.—Reef Fish Management
Committee will meet to discuss the
Final Regulatory Amendment for Red
Snapper Fall Closed Season Revision
and 2012 Annual Catch Limit; review an
Options Paper for a Regulatory
Amendment for Red Snapper Weekend/
Weekday openings; review and discuss
the Gray Triggerfish update assessment;
take Final Actions on Amendment 34—
Crew Size and Income Requirement and
Amendment 35—Greater Amberjack
Rebuilding Plan Adjustments; Draft
Amendment 36—Red Snapper IFQ
Transferability; discuss Reef Fish
Amendment 33—LAPP Program; review
an Options Paper for Vermilion Snapper
ACL Framework Action; discuss Reef
Fish Framework Action for Red Snapper
Payback Provisions for Overages; and
discuss any additional SSC and AP
comments.

—Recess—

Immediately following the Committee
Recess will be the Informal Question &
Answer Session on Gulf of Mexico
Fishery Management Issues.

Wednesday, February 1, 2012

8:30 a.m.—10 a.m.—The Reef Fish
Management Committee—Continued
(see above).

10 a.m.—10:30 a.m.—The Joint
Mackerel, Reef Fish and Red Drum
Committees will discuss starting an
amendment to develop Default Status
Determination Criteria.

10:30 a.m.-11:30 a.m.—The Data
Collection Committee will discuss the
Generic Amendment for Dealer Permits
and Electronic Reporting.

11:30 a.m.-12 noon—The Artificial
Reef Committee will receive a
presentation from Dr. Shipp on the role
of artificial reefs in fishery management.

1:30 p.m.-3 p.m.—The Spiny Lobster
Management Committee will take Final
Action on Spiny Lobster Amendment
11.

—Recess—

Council

Wednesday, February 1, 2012

3 p.m.—The Council meeting will
begin at with a Call to Order and
Introductions.

3:05 p.m.—3:15 p.m.—The Council
will review the agenda and approve the
minutes.

3:15 p.m.—6:15 p.m.—The Council
will receive public testimony on agenda
items; Final Action on Reef Fish
Amendment 34—Crew Size and Income
Requirement; Final Action on Reef Fish
Amendment 35—Greater Amberjack;
Final Action on a Regulatory
Amendment for Red Snapper Fall
Closed Season Review and 2012 Annual
Catch Limit (ACL); Final Action on
Spiny Lobster Amendment 11; and
exempted fishing permits (EFPs), if any.
The Council will also hold an open
public comment period regarding any
other fishery issues of concern. People
wishing to speak before the Council
should complete a public comment card
prior to the comment period.

Thursday, February 2, 2012

8 a.m.—8:30 a.m.—The Council will
approve the Restoration Committee
Membership and Develop Their Charge.

8:30 a.m.—8:45 a.m.—The Council will
receive a presentation titled “Fisheries
101”.

8:45 a.m.—9:15 a.m.—The Council will
receive a presentation on Lionfish in the
Flower Garden Banks Sanctuary.

9:15 a.m.—4:15 p.m.—The Council
will review and discuss reports from the
committee meetings as follows: Shrimp,
Mackerel, Reef Fish, Spiny Lobster,
Joint Mackerel/Reef Fish/Red Drum,
Data Collection, Artificial Reef, and
Scientific & Statistical Committee
Selection.

4:15 p.m.—4:45 p.m.—Other Business
items will follow. The Council will
conclude its meeting at approximately
4:45 p.m.

Although other non-emergency issues
not on the agendas may come before the
Council and Committees for discussion,
in accordance with the Magnuson
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act), those issues may not be the subject
of formal action during these meetings.
Actions of the Council and Committees
will be restricted to those issues
specifically identified in the agendas
and any issues arising after publication
of this notice that require emergency
action under Section 305(c) of the
Magnuson-Stevens Act, provided the
public has been notified of the Council’s
intent to take action to address the
emergency. The established times for
addressing items on the agenda may be

adjusted as necessary to accommodate
the timely completion of discussion
relevant to the agenda items. In order to
further allow for such adjustments and
completion of all items on the agenda,
the meeting may be extended from, or
completed prior to the date/time
established in this notice.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Kathy Pereira at
the Council (see ADDRESSES) at least 5
working days prior to the meeting.

Dated: January 6, 2012.
Tracey L. Thompson,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012-309 Filed 1-10-12; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XA925

Endangered Species; File No. 16194

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Issuance of permit.

SUMMARY: Notice is hereby given that
the NMFS Southeast Fisheries Science
Center (SEFSC) [Dr. Bonnie Ponwith,
Responsible Party], 75 Virginia Beach
Drive, Miami, FL 33149, has been issued
a permit to take green (Chelonia mydas),
hawksbill (Eretmochelys imbricata),
loggerhead (Caretta caretta), Kemp’s
ridley (Lepidochelys kempii), olive
ridley (Lepidochelys olivacea),
leatherback (Dermochelys coriacea), and
unidentified hardshell sea turtles for the
purposes of scientific research.
ADDRESSES: The permit and related
documents are available for review
upon written request or by appointment
in the following offices:

Permits and Conservation Division,
Office of Protected Resources, NMFS,
1315 East-West Highway, Room 13705,
Silver Spring, MD 20910; phone (301)
427-8401; fax (301) 713-0376; and
Southeast Region, NMFS, 263 13th Ave.
South, St. Petersburg, FL. 33701; phone
(727) 824-5312; fax (727) 824-5309.

FOR FURTHER INFORMATION CONTACT:
Colette Cairns or Amy Hapeman, (301)
427-8401.

SUPPLEMENTARY INFORMATION: On August
9, 2011, notice was published in the
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Federal Register (76 FR 48806) that a
request for a scientific research permit
to take green, loggerhead, hawksbill,
leatherback, Kemp’s ridley, olive ridley,
and unidentified hardshell sea turtles
had been submitted by the above-named
organization. The requested permit has
been issued under the authority of the
Endangered Species Act of 1973, as
amended (ESA; 16 U.S.C. 1531 et seq.)
and the regulations governing the
taking, importing, and exporting of
endangered and threatened species (50
CFR parts 222-226).

The five-year permit authorizes the
SEFSC to conduct research on green,
loggerhead, hawksbill, leatherback,
Kemp’s ridley, olive ridley, and
unidentified hardshell sea turtles
captured under another authority during
SEFSC resource assessment cruises.
SEFSC personnel are authorized to
handle, photograph, measure, weigh,
flipper and passive integrated
transponder tag, and tissue sample live
sea turtles, and salvage specimens from
dead sea turtles. The research will take
place in the Atlantic Ocean, the Gulf of
Mexico, the Caribbean Sea, and their
embayments and estuaries. This
research would aid in the development
and refinement of management efforts to
recover these species.

Issuance of this permit, as required by
the ESA, was based on a finding that
such permit (1) was applied for in good
faith, (2) will not operate to the
disadvantage of such endangered or
threatened species, and (3) is consistent
with the purposes and policies set forth
in section 2 of the ESA.

Dated: January 6, 2012.
P. Michael Payne,
Chief, Permits and Conservation Division,
Office of Protected Resources, National
Marine Fisheries Service.
[FR Doc. 2012—-397 Filed 1-10-12; 8:45 am)]
BILLING CODE 3510-22-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Threat Reduction Advisory Committee;
Notice of Meeting

AGENCY: Department of Defense, Office
of the Under Secretary of Defense
(Acquisition, Technology and Logistics).
ACTION: Federal Advisory Committee
meeting notice.

SUMMARY: Under the provisions of the
Federal Advisory Committee Act of
1972 (5 U.S.C. Appendix, as amended)
and the Sunshine Act of 1976 (5 U.S.C.
552b, as amended) the Department of
Defense announces the following

Federal advisory committee meeting of
the Threat Reduction Advisory
Committee (hereafter referred to as “the
Committee”).

DATES: Tuesday, January 31, 2012, from
8:30 a.m. to 3 p.m.

ADDRESSES: Conference Room B-1, the
Pentagon.

FOR FURTHER INFORMATION CONTACT: Mr.
William Hostyn, GS—15, DoD, Defense
Threat Reduction Agency/SP-ACP,
8725 John J. Kingman Road, MS 6201,
Fort Belvoir, VA 22060-6201. Email:
william.hostyn@dtra.mil. Phone: (703)
767—4453. Fax: (703) 767—4206.
SUPPLEMENTARY INFORMATION:

Purpose of Meeting: To obtain, review
and evaluate classified information
related to the Committee’s mission to
advise on technology security,
combating weapons of mass destruction
(WMD), counter terrorism and counter
proliferation.

Agenda: Beginning at 8:30 a.m.
through the end of the meeting, the
Committee will receive SECRET-level
WMD briefings throughout the duration
of the meeting. The Committee will also
hold classified discussions on Weapons
of Mass Destruction-related national
security matters as they formulate their
work plan.

Meeting Accessibility: Pursuant to 5
U.S.C. 552b, as amended, and 41 CFR
102-3.155, the Department of Defense
has determined that the meeting shall be
closed to the public. The Under
Secretary of Defense for Acquisition,
Technology and Logistics, in
consultation with the DoD FACA
Attorney, has determined in writing that
this meeting be closed to the public
because the discussions fall under the
purview of Title 5, United States Code,
Section § 552b(c)(1) and are inextricably
intertwined with the unclassified
material which cannot reasonably be
segregated into separate discussions
without disclosing secret material.

Committee’s Designated Federal
Officer or Point of Contact: Mr. William
Hostyn, GS—15, DoD, Defense Threat
Reduction Agency/SP-ACP, 8725 John
J. Kingman Road, MS 6201, Fort Belvoir,
VA 22060-6201. Email:
william.hostyn@dtra.mil. Phone: (703)
767-4453. Fax: (703) 767—4206.

Written Statements: Pursuant to 41
CFR 102-3.105(j) and 102-3.140, the
public or interested organizations may
submit written statements to the
membership of the Committee at any
time or in response to the stated agenda
of a planned meeting. Written
statements should be submitted to the
Committee’s Designated Federal Officer;
the Designated Federal Officer’s contact
information can be obtained from the

GSA’s FACA Database—https://
www.fido.gov/facadatabase/public.asp.
Written statements that do not pertain to
a scheduled meeting of the Committee
may be submitted at any time. However,
if individual comments pertain to a
specific topic being discussed at a
planned meeting then these statements
must be submitted no later than five
business days prior to the meeting in
question. The Designated Federal
Officer will review all submitted written
statements and provide copies to all
committee members.

Dated: January 5, 2012.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2012-260 Filed 1-10-12; 8:45 am]
BILLING CODE 5001-06—-P

DEPARTMENT OF EDUCATION
OMB Approval Notice
ACTION: Notice of OMB Approval.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35), the Department of
Education would like to provide a
notice of OMB approval for the Federal
Educational Rights and Privacy Act
(FERPA) information collection OMB
#1875-0246 and FERPA Final
regulation 34 CFR part 99 published in
the Federal Register, Vol. 76, page
75639, on December 2, 2011. Because
the FERPA program has been transferred
from the Office of Planning, Evaluation
and Policy Development (OPEPD) to the
Office of Management (OM), OMB has
assigned a new OMB control number
#1880-0543 to this collection. This
action has no impact on the FERPA
information collection requirements or
the FERPA regulations at 34 CFR part
99. The Department of Education would
like to make note of this change in OMB
control number.

Dated: January 6, 2012.
Darrin A. King,

Director, Information Collection Clearance
Division, Privacy, Information and Records
Management Services, Office of Management.

[FR Doc. 2012-330 Filed 1-10-12; 8:45 am)]
BILLING CODE P

DEPARTMENT OF EDUCATION

Notice of Submission for OMB Review

AGENCY: Department of Education.
ACTION: Comment request.

SUMMARY: The Director, Information
Collection Clearance Division, Privacy,


https://www.fido.gov/facadatabase/public.asp
https://www.fido.gov/facadatabase/public.asp
mailto:william.hostyn@dtra.mil
mailto:william.hostyn@dtra.mil

Federal Register/Vol. 77, No. 7/Wednesday, January

11, 2012/ Notices 1673

Information and Records Management
Services, Office of Management, invites
comments on the submission for OMB
review as required by the Paperwork
Reduction Act of 1995 (Pub. L. 104-13).

DATES: Interested persons are invited to
submit comments on or before February
10, 2012.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Education Desk Officer,
Office of Management and Budget, 725
17th Street, NW., Room 10222, New
Executive Office Building, Washington,
DC 20503, be faxed to (202) 395-5806 or
emailed to
oira_submission@omb.eop.gov with a
cc: to ICDocketMgr@ed.gov. Please note
that written comments received in
response to this notice will be
considered public records.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. chapter 35) requires that
the Office of Management and Budget
(OMB) provide interested Federal
agencies and the public an early
opportunity to comment on information
collection requests. The OMB is
particularly interested in comments
which: (1) Evaluate whether the
proposed collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (2) Evaluate the
accuracy of the agency’s estimate of the
burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;
(3) Enhance the quality, utility, and
clarity of the information to be
collected; and (4) Minimize the burden
of the collection of information on those
who are to respond, including through
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Dated: January 5, 2012.
Darrin King,
Director, Information Collection Clearance

Division, Privacy, Information and Records
Management Services, Office of Management.

Office of Innovation and Improvement

Type of Review: New.

Title of Collection: Magnet Schools
Assistance Program Government
Performance and Results Act (GPRA)
Table Form.

OMB Control Number: Pending.

Agency Form Number(s): N/A.

Frequency of Responses: Annually.

Affected Public: State, Local and
Tribal Government.

Total Estimated Number of Annual
Responses: 153.

Total Estimated Annual Burden
Hours: 77.

Abstract: The Magnet Schools
Assistance Program makes grants to
Local Eductional Agencies to establish
and operate magnet schools projects that
are part of approved desegregation
plans. The collection of this information
is necessary for providing (1) data to the
Department of Education (ED) and
Congress on the progress of Government
Performance and Results Act (GPRA)
program indicators and ED goals; (2) a
standard format for grantees to report to
ED and Congress on GPRA measures; (3)
a consistent format to calculate these
data in the aggregate with the same
mathematical procedures.

Copies of the information collection
submission for OMB review may be
accessed from the RegInfo.gov Web site
at http://www.reginfo.gov/public/do/
PRAMain or from the Department’s Web
site at http://edicsweb.ed.gov, by
selecting the “Browse Pending
Collections” link and by clicking on
link number 4740. When you access the
information collection, click on
“Download Attachments” to view.
Written requests for information should
be addressed to U.S. Department of
Education, 400 Maryland Avenue SW,
LBJ, Washington, DC 20202-4537.
Requests may also be electronically
mailed to the Internet address
ICDocketMgr@ed.gov or faxed to (202)
401-0920. Please specify the complete
title of the information collection and
OMB Control Number when making
your request.

Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-(800) 877—
8339.

[FR Doc. 2012-332 Filed 1-10-12; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION
Notice of Submission for OMB Review

AGENCY: Department of Education.
ACTION: Comment request.

SUMMARY: The Director, Information
Collection Clearance Division, Privacy,
Information and Records Management
Services, Office of Management, invites
comments on the submission for OMB
review as required by the Paperwork
Reduction Act of 1995 (Pub. L. 104—-13).

DATES: Interested persons are invited to
submit comments on or before February
10, 2012.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Education Desk Officer,
Office of Management and Budget, 725
17th Street, NW., Room 10222, New
Executive Office Building, Washington,
DC 20503, be faxed to (202) 395-5806 or
emailed to
oira_submission@omb.eop.gov with a
cc: to ICDocketMgr@ed.gov. Please note
that written comments received in
response to this notice will be
considered public records.

SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. The OMB is
particularly interested in comments
which: (1) Evaluate whether the
proposed collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (2) Evaluate the
accuracy of the agency’s estimate of the
burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;
(3) Enhance the quality, utility, and
clarity of the information to be
collected; and (4) Minimize the burden
of the collection of information on those
who are to respond, including through
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Dated: January 5, 2012.
Darrin King,
Director, Information Collection Clearance
Division, Privacy, Information and Records
Management Services, Office of Management.

Institute of Education Sciences

Type of Review: Revision.

Title of Collection: Education
Longitudinal Study (ELS) 2002 Third
Follow-up 2012.

OMB Control Number: 1850-0652.

Agency Form Number(s): N/A.

Frequency of Responses: Annually.

Affected Public: Individuals and
households.

Total Estimated Number of Annual
Responses: 17,820.

Total Estimated Annual Burden
Hours: 8,775.

Abstract: The Education Longitudinal
Study of 2002 (ELS:2002) is a nationally
representative study of two high school
grade cohorts (spring 2002 tenth-graders
and spring 2004 twelfth-graders)
comprising over 16,000 sample
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